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It appears that notwithstanding recent 
legislation to relieve the pressure on the 
United States Supreme Court, the business 
of that tribunal continues to increase steadily. 
The cases on the calendar at the opening of 
the present term of that court numbered four 
hundred and thirty-seven which is twenty- 
three more than were upon the calendar at 
the opening of the court a year ago. There 
were one hundred and thirty-four cases added 
during the recess and the prospect appears 
to be that there will be a gradual increase of 
the business of the court in the future. 
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The Superior Court of Cook County, as we 
learn from the Chicago Legal News, has re- 
cently rendered an interesting and somewhat 
novel opinion regarding the law of habeas 
corpus. It was held that when one is taken 
from his home or from the street charged 
with a crime, that while yet the presumption 
of innocence remains with him the precept 
under which he is held must show the offense 
with which he is charged and tbe authority 
which justifies it, but that after regular trial 
and sufficient judgment, the public officer 
whose duty it is to imprison, finds his justifi- 
cation in the judgment of the court, and no 
writ is necessary to compel him in the per- 
formance of this public duty. The form of 
a civil judgment directs an execution, but no 
such direction is contained in the well estab- 
lished forms of criminal judgment, although 
the judgment contains a direct order and 
command to the warden himself. If, how- 
ever, the court’s conclusion in this respect be 
wrong, there is another and sufficient answer 
to the relator’s contention found in section 
21, of the Illinois habeas corpus act, which 
provides that no person shall be discharged 
under the provisions of this actif he is in cus- 
tody by virtue of a final judgment or decree 
of any competent court of civil or criminal 
jurisdiction. This section refers only to 
valid judgments ; for if the judgment be void 
upon its face, or for any reason haye no 
validity, this provision cannot apply, 





A number of important cases are on the 
docket of the United States Supreme Court 
awaiting consideration. One of these is the 
Neely extradition case which comes before 
the court on appeal from a decision of Judge 
Wallace of New York denying a writ of 
habeas corpus. Another case of interest is 
the suit of the State of Missouri against the 
State of Illinois and the Chicago drainage 
commission, which involves the contention 
that the Chicago drainage canal from Lake 
Michigan emptying into the Mississippi river 
pollutes the drinking water of the city of St. 
Louis. Two of the cases before the court 
require decisions upon questions growing out 
of the relationship between the United States 
and its new possessions in Porto Rico and 
the Philippines. One of these involves the 
right of the government to collect duty on 
goods imported from Porto Rico. The other 
involves the question whether the Philippines 
are part of the United States or are to be re- 
garded as still subject to tariff regulations. 
Several cases before the court have been 
brought to test the jurisdiction of the State 
railroad commission in Kentucky to fix rates 
on the railroads. There are other questions 
of interest to be passed upon during the 
present_term, but none of them equal in im- 
portance those involving the new relations 
into which the United States entered as the 
result of the Spanish war. 





The rule of restriction in the adoption and 
use of descriptive trade names is well illus- 
trated by the case of American Washboard 
Co. v. Saginaw Mfg. Co., recently decided 
by the Federal Court of Appeals for the 
Sixth Circuit where it was held that the word 
‘‘aluminum’’ as applied to an article of man- 
ufacture composed in part of that metal can- 
not be monopolized as a technical trade- 
mark. If the doctrine contended for by 
complainant, who sought to enjoin a com- 
petitor from the use of that name, was to be 
carried to its legitimate results it would, as 
suggested by Mr. Justice Bradley in New 
York & R. Cement Co. v. Coplay Cement 
Co., 44 Fed. Rep. 277, open a Pandora’s 
box of litigation. A person who undertook 
to manufacture a genuine article could sup- 
press the business of all untruthful dealers, 
although they were in nowise undertaking to 
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pirate his trade. Says Mr. Justice Bradley: 
‘‘The principle for which counsel for com- 
plainant contends would enable any crockery 
merchant of Dresden or elsewhere interested 
in the particular trade to sue a dealer of New 
York or Philadelphia who should sell an arti- 
cle as Dresden china, when it is not Dresden 
china. * * * A dry goods merchant 
selling an article of linen as Irish linen could 
be sued by all the haberdashers of Ireland 
and all the linen dealers of the United Siates.’’ 








NOTES OF IMPORTANT DECISIONS. 


CARRIERS OF PASSENGERS—RULES OF CARRIER 
—STREET RAILWAY—SEPARATE ACCOMMODA- 
TIONS FOR WHITE AND COLORED PASSENGERS.— 
The Supreme Court of Alabama decides, in Bowie 
v. Birmingham Railway & Electric Co., 27 South. 
Rep. 1016, that a rule of a street railroad com- 
pany requiring colored passengers to occupy 
seats in the front end of its cars, and white pas- 
sengers to occupy seats in the rear end, is a rea- 
sonable regulation, and that when the existence 
of a rule of a carrier requiring white and colored 
passengers to occupy different parts of the same 
car is established jby the evidence, and its viola- 
tion is shown, the reasonableness of the rule is 
purely a question of law for the court, and nota 
mixed question of law and fact. 





NEGLIGENCE—SHOPKEEPER—DUTY TO MAIN- 
TAIN SAFE PLACE—INDEPENDENT CONTRACTOR. 
—In Corrigan v. Elsinger, 83 N. W. Rep. 492, de- 
cided by the Supreme Court of Minnesota, it was 
held that a shopkeeper, so long as he keeps his 
shop open to customers, and invites and permits 
them to enter therein to trade, owes a duty to 
them to keep his store and place of business in a 
reasonably safe condition, and free from danger 
to personal injury ; and he cannot avoid this duty, 
or be relieved therefrom, by permitting an inde- 
pendent contractor to enter his store at such time 
to perform a contract with the shopkeeper. The 
court said in part: 

“(Defendants seek to avoid liability on the the- 
ory that the Blossom Company was an independ- 
ent contractor, having exclusive charge and con- 
trol of the work in the performance of which 
plaintiff was injured, and that no responsibility 
attached to defendants for its conduct or the con- 
duct of the agents, it not appearing that the con- 
tract, or the means of its performance, was in it- 
self dargerous, or likely to lead or result in in- 
jury to others. We have fully considered the 
very well and carefully prepared brief of counsel 
for appellants, but are unable to concur with him 
on this branch of the case. The test by which to 
determine whether the person who negligently 
causes injury to another was acting as an agent 





or employee of the person sought to be charged, 
or as an independent contractor, is, did the per- 
son so sought to be charged have the right to 
control the conduct of the wrongdoer in the man- 
ner of doing the act resulting in such injury? 
Gahagen v. Aermotor Co., 67 Minn. 252, 69 N. 
W. Rep. 914. If he had such ‘right, either as to 
the time, place or manner of doing the act, he 
cannot absolve himself from liability for the neg- 
ligence of the wrongdoer on the ground of inde- 
pendent relation, even though such wrongdoer 
was & competent and fit person to do the work, 
and was acting under a contract to do the specific 
act, and not as anordinary employee. 2 Thomp. 
Neg. 909. And where he has the right to control 
the work or the conduct of the workmen, whether 
they be working under an independent contractor 
or not, the doctrine of respondeat superior applies, 
and he is liable for injuries to persons caused by 
the negligence of such workmen. Rait v. Carpet 
Co., 66 Minn. 76, 68 N. W. Rep. 729. And, again, 
‘a contractor may be employed to do a particular 
job, under circumstances which leave the propri- 
etor charged with the duty which regularly at- 
taches to him to see that the work does not en- 
danger the safety of others.’ 2 Thomp. Neg. 
907; Homan v. Stanley, 66 Pa. St. 464; Pickard 
v. Smith, 10 C. B. (N.S.) 470. There can be no 
question in this case but that so long as defend- 
ants kept their place of business open to custom- 
ers, and invited and permitted them to enter 
therein to trade, they owed a duty to such cus- 
tomers to keep the same in a reasonably safe con- 
dition, and free from danger to personal injury. 
Dean v. Depot Co., 41 Minn. 360, 43 N. W. Rep. 
54, 5 L. R. A. 442; Engel v. Smith (Mich.), 46 N. 
W. Rep. 21; Emery v. Exposition, 56 Minn. 460, 
57 N. W. Rep. 1132; Pelton v. Schmidt (Mich.), 
62 N. W. Rep. 552. And they could not shift 
such duty upon some other person. Jag. Torts, 
90. It affirmatively appears from the evidence 
that on the day and at the time of the accident to 
plaintiff the defendants’ store was open to the 
public, and defendants were engaged in the con- 
duct of their business, receiving and trading with 
customers, and there is no suggestion that they 
had surrendered the control of the store, or any 
part thereof, to the Blossom Company; nor does 
it appear that defendants did not have the right 
to require that the counter be placed in the store 
after business hours, when no customers were in 
or about the place. Having permitted the counter 
to be moved into the store during business hours, 
and at a time when customers were there trading, 
it was defendants’ duty to take charge of the 
work or of the workmen, and to see to it that no 
injury resulted to or was inflicted upon any of 
such customers; and, having failed in this duty, 
they are clearly liable. The court below sub- 
mitted the case to the jury on this theory of the 
law, and there was no error in the charge. The 
requests to charge were properly refused, even if 
we overlook the fact that they were not presented 
to the court at the proper time. They proceeded 
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on the tbeory that defendants were relieved from 
liability on the ground of independence of con- 
tract; and, for the reasons we have stated, such 
defense was not available to them because they 
could not thus avoid the duty they owed to 
plaintiff as one of their customers. They were 
bound to keep such store in a reasonably safe 
condition, and the mere fact that they had con- 
tracted with the Blossom Company to construct 
and place the counter in the store could not 
change such duty.” 





CHARITABLE CORPORATIONS—LIABILITY FOR 
TORTS—POLLUTION OF STREAMS.—In Trevett v. 
Prison Association, 36 8. E. Rep. 373, decided by 
the Supreme Court of Appeals of Virginia, it was 
held that an association for the care of prisoners 
for compensation, which is managed by officers 
elected by itself, makes its own by-laws, and has 
the right to hold property, is not exempt from 
liability for its torts on the ground thatitisa 
public corporation, though its objects are ofa 
benevolent character and it is required to make 
annual reports to the governor. 

It appeared that plaintiff used the water ofa 
stream for domestic purposes, and for a large 
number of cows, whose milk and butter made 
therefrom commanded the highest market price 
on account of their purity. Defendant, who 
owned and managed an institution on said stream 
above plaintiff, in which were housed several 
hundred persons, polluted the stream by empty- 
ing therein large quantities of refuse water, 
urine and excrement, whereby plaintiff’s dairy 
business was destroyed, the health of his family 
seriously injured, and the market value of his 
lands greatly lessened. It was held that plaintiff 
was entitled to damages for such injuries to 
health and property. 








LABOR ORGANIZATIONS—THE RIGHT 
TO CONTROL THE PRICE OF LABOR 
—THE RIGHT TO STRIKE. 


The tendency of the age is toward organ- 
ization, combination and centralization of 
forces. Labor as well as capital seeks 
union, the one for protection, the other for 
profit. The history of labor organizations 
begins with the Anglo-Saxon guild system. 
We find labor first organized inthe crafts 
guild. The merchants or masters were or- 
ganized in the merchant-guild; they were 
free men and from this class were chosen the 
Burghers and councilmen of the town. The 
craftsmen of the crafts-guild did not possess 
these privileges, and many restrictions were 
placed upon them. They were restricted by 
laws made without representation from their 
class, laws made by the merchants, their 





masters, and consequently we find craftsmen 
united with a common interest of protection 
in the crafts-guild, with interest opposed to 
that of the merchant-guild. The history of 
crafts-guilds has been one of many struggles, 
severe penalties have often been inflicted 
upon them. After the weavers of Cologne 
had lost the ‘‘Weavers’ Battle,’’ in 1371, 
thirty-three weavers were executed and eight- 
een hundred were exiled. But slowly have 
they advanced step by step from their low 
state of oppression to one of dignity and im- 
portance as a social power of the State. In 
1875 they obtained their full legal majority 
by the passing of the ‘‘labor laws’’ in Eng- 
land, which not only sanctioned the objects, 
but legalized the means, as long as their 
means are peaceable and do not interfere or 
attempt to interfere with the personal liberty 
and freedom of action of other citizens. In 
England and the United States workingmen 
stand to-day upon the same broad level of 
equality before the law with all other voca- 
tions, professions or callings whatsoever, re- 
specting the disposition oftneir labor and the 
advancement of their associated interest, and 
it is not unlawful but commendable for any 
body of men.to associate themselves together 
for the purpose of bettering their condition 
in any respect, financial or social. It is the 
glory of our modern civilization that we can 
accord this to them. 


The Right to Control the Price of Labor.— 
It is an undisputed question that laborers 
have a right to combine for the promotion of 
skill and workmanship in their profession. 
In Massachusetts there was a labor organ- 
ization by the name of Knights of St. Cris- 
pin’s Lodge, the purpose of which was to ad- 
vance the cause of labor by perfecting their 
skill, and by binding its members not to teach 
anyone nor cause anyone to be taught the 
trade which they pursued, except with the 
permission of the lodge. The object of this 
association was held by the court not to be 
opposed to public policy ;! and no decisions 
are to be found holding the contrary. The 
question whether laborers have a right to. 
combine to control the price of their labor 
was at first looked upon by the courts as a 


1 Snow v. Wheeler, 113 Mass. 179; Walker v. Cronin, 
107 Mass. 555; Carrew y. Rutherford, 106 Mass. 1; 
Com. vy. Hunt, 4 Met. 111, 
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conspiracy. There are early English decis- 
ions holding it to bea conspiracy to agree 
upon a fixed price for labor. When these 
decisions were made there was a system of 
governmental interference in the regulation 
of the price of labor. An act of parliament 
fixed the wages. Statutes were enacted in 
the reign of Edward VI and George III 
which subject workmen, conspiring either to 
reduce the time of labor, or to raise their 
wages, to punishment and imprisonment. 
The case of King v. Journeymen Tailors,’ 
the leading English decision upon that point, 
which was held unlawful because it was a 
combination to raise wages above that fixed 
by statute. was closely followed in People v. 
Fisher,‘ an early American decision. This is 
the only American decision that can be found 
that holds an attempt to control the price of 
labor to be a conspiracy. This decision was 
made by blindly following the precedents of 
a foreign country, where such matters were 
controlled by a statutory law. Recent ad- 
judications in England and the preponderous 
weight of authority in this country manifests 
a different prevailing spirit. Workingmen 
are given encouragement in their endeavors 
to associate themselves in organizations for 
their mutual benefit. 
law that workmen may unite and agree not 
to work unless for a certain price. The fol- 
lowing are some ofthe later English decisions 
after the governmental restrictions had been 
removed. ‘‘The law is clear that workmen 
have a right to combine for their own protec- 
tion and to obtain such wages as they agree 
to demand. Thisis a plain right upon which 
no doubt ought ever to have existed.’’ 
‘‘With respect to the law, relating to com- 
binations of workmen, nothing can be more 
clearly established in point of law than that 
workmen are at liberty while they are per- 
fectly free from engagement and have the 


option of entering into employ or not, noth-. 


ing. can be more clear than that they have a 
right to agree among themselves to say we 
will not go into any employ unless we can get 
a certain rate of wages.’”® The American 


2 Reg. v. Journeymen Tailors, 8 Mod. 10; Reg. v. 
Mawbey, 6 T. R. 636. 

38 Mod. 10. 

414 Wend. 9 (1835). 

5 Reg. vy. Rowlands, 5 Cox C. C. 436. 

6 Reg. v. Duffield, 5 Cox C. C. 404; Reg. v. Hibbert, 
13 Cox, 82. 


I think it is a settled: 





courts have expressed themselves in favor of 
such combinations in many cases.’ 

The Supreme Court of Massachusetts in 
Carrew v. Rutherford,* very clearly ex- 
presses the law as it is found both in 
the American and English decisions. The 
court said: ‘‘Every man has a right to deter- 
mine what branch of business he will pursue, 
and to make his own contract with whom he 
pleases and on the best terms he can. He 
may refuse to deal with any men or class of 
men; and it is no crime for any number of 
persons, without any unlawful object in view, 
to associate themselves together and agree 
that they will not work for or deal with cer- 
tain men or class of men, or work under a 
certain price, or without certain conditions.’’ 

In so many instances have labor combina- 
tions resorted to violent acts for the accom- 
plishment of their purpose, that they have 
prejudiced the public against them. In con- 
demning their illegal actions it has hada 
tendency to look upon any labor organization 
with suspicion and is ever ready to condemn 
it. A learned judge once said in addressing 
ajury: ‘You are not supposed, gentlemen, 
when it is paraded before you that workmen 
meet and discuss the rate of wages, or when 
it is put before you that they join in socie- 
ties for the purpose of insuring their receiv- 
ing such a rate of wages, you are not there- 
fore to suppose that they are doing thereby 
an illegal act, for they are doing that which 
the law sanctions them in doing.’’® It is im- 
possible for me to believe that if two work- 
ing men who sincerely believe their wages to 
be inadequate should agree that they will 
not work unless they get higher wages, to be 
unlawful. The object is not illegal, and if no 
illegal means are used there is no indictable 
conspiracy. Wages may be unreasonably 
low, and I cannot understand why workmen 
can be considered as guilty of a crime in 
trying by lawful means to raise them. With- 
out doubt the courts have established the 
fact that there can be a legal combination of 
laborers to control the price of their labor. 


7 Master Stevedores v. Walsh, 2 Daly, 1; Com. v. 
Hunt, 4 Metec. (Mass.)111. See 23. N. J. L. ( Vr.) 151; 
Wharton, Crim. Law, sec. 1866; Colton v. Locke, L. 
R. 4 App. Cas. 674; Bohn Mfg. Co. v. Hollis, 55 N. W. 
Rep. 1119; 1 Duvall (Ky.), 143. 

8 106 Mass. 1. 

91 Duval (Ky.), 143. 
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Labor, it is true, is a very important factor 
of production. Land, labor, and capital are 
said to be the three great factors of produc- 


tion. If these were three independent fact- 


ors, and without their co-operation there 
could be no production, a power that could 


control either of them could control 
production. The time is past when men 
use their ability in uniting their own 


individual labor and capital. Production is 
now upon a larger scale—material, labor and 
capital are brought together under the super- 
vision of one man or set of men, and the 
ability rests wholly within the power of the 
supervisor. The chief producing agent in 
the modern world is not labor or capital, but 
ability, the power which is able to direct 
them. Labor has been so simplified that the 
man who makes the head of the pin need not 
know how the point is made. Its mental en- 
ergy has been taken away ; labor or muscular 
energy stands upon no higher equality than 
raw material. Does public interest demand 
that they shall go hand in hand, subject to 
the same laws of competition? Does it de- 
mand that the producer lessen the price of 
labor, as well as the cost of material, in or- 
der to meet competition and place the prod- 
uct on the market at a low price? If it 
does, ii demands something contrary to nat- 
ural law. Material is inanimate; Jabor is 
animate; connected with it is life and mind. 
As Vesuvius belches forth from its silent 
slumbers, so labor, confined and oppressed, 
bursts forth in a strike. This is not because 
of an evil motive in the mind of labor, but 
the result of a natural law. The law in per- 
mitting laborers to use reasonable and com- 
bined efforts to control their labor and pro- 
tect themselves against every oppressing 
force, verifies the fact that this is a ‘‘govern- 
ment for the people.’’ Public policy does 
not demand that labor shall be a slave to 
public interest. 

The Right to Strike.—A combination of all 
the laborers of one occupation gives them a 
power which may be exerted for useful and 
honorable purposes, or for dangerous and 
pernicious ones. Often has the latter been 
the case. In trying to secure the compensa- 
tion for their labor which justly belongs to 
them, they have violated the rights of others. 
The object itself being lawful,but the ac- 
complishment of it by unlawful means is not 





sanctioned by the law. The end never justi- 
fies the means. If men combine to raise 
wages, and not only refuse to work them- 
selves, but prevent others from working for 
prices lower than that demanded, by force, 
threats or intimidation, such a combination 
is a conspiracy.” The court in Reg. v. 
Shepard, says: ‘‘An association of working- 
men may endevor peaceably and in a reason- 
able manner‘to persuade others to cease or 
to abstain from work; but if by force or in- . 
timidation they endeavor to control the free 
agency or overcome the freewill of their fel- 
low-workmen, they become guilty of a penal 
offense." The question whether employees 
can agree among themselves to quit work 
and demand higher wages, and refuse to 
work unless their demands were granted, 
came squarely before the federal court in 
Arthur v. Oakes,” the court declaring ‘‘that 
if employees in good faith peaceably exer- 
cise their right of quitting, by persuasion or 
conference among themselves, and without 
the violation of an express contract, intend- 
ing to better their condition by receiving 
such wages as they deem just, is not illegal 
though they are aware that the employer’s 
business shall be stopped and the public in- 
convenienced. 

Employees are permitted by the decisions 
of the courts to agree among themselves to 
quit work, and demand such wages as they 
deem just, unless such agreement is in viola- 
tion of an express contract of which they 
are a party. Such an action is a ‘‘strike,’”’ 
and is not illegal. The violent acts which so 
often accompany a strike make it appear to 
be a source of disorder, and the name itself 
suggests flying bricks and a lawless mob. 
Such lawlessness has always been the result 
of individual misbehavior. Labor organiza- 
tions have never, as an organization, resorted 
to acts in violation of the right of the peace 
and property of others. The history of strikes 
show that this is far from the intention when 
a strike is ordered, and it is now being 
strongly guarded against by labor unions. 
The law holds the individual, and not the or- 
ganization, responsible. The employer’s 


10 See 2 Whart. sec. 1366. 

1 Reg. v. Shepard, 11 Cox C. C, 325; Reg. v. Raw- 
land, 5 Id. 487, 69 Vt. 273,55 Com. 46; Hamilton- 
Brown Shoe Co. v. Saxey, 131 Mo. 272. 

12 68 Fed. Rep. 310. 








304 


CENTRAL LAW JOURNAL. 





No. 16 








property, and the right to employ unem- 
ployed labor, and the peaceably carrying on 
his business, is protected by the law of injunc- 
tion.” It is true a strike may result in an 
injury to property, and the public may be 
greatly inconvenienced. We have an ex- 
ample of this in the recent strike in St. Louis. 
But any injury arising out of the result of a 
strike, except that caused by personal vio- 
lence in which the one doing violence is lia- 
ble, though it be ever so great, cannot of 
itself make the agreement to strike an illegal 
agreement. By again referring to the case 
of Arthur v. Oakes, we find this point clearly 
settled: ‘‘They (employees) cannot be le- 
gally charged with any loss to trust property 
resulting from the cessation of work in con- 
sequence of the refusal of the receivers to 
accede to the terms upon which they were 
willing to remain in the service. Such a loss, 
under the circumstances stated, would be 
incidental to the situation, and could not be 
attributed to employees exercising lawful 
rights in orderly ways.’’™ 

Tosummarize our examination of the law 
that governs labor organizations, as it is 
found in the decisions of the courts, we have 
the following: Workmen may combine for 
the promotion of skill and workmanship in 
their profession, to control the price of labor, 
and to strike, provided they do not interfere 
with other workingmen by force, threats, or 
intimidation, to keep them from working, or 
attempt to coerce their employers by some 
illegal demand. 

The combination of capital within the last 
decade has greatly accelerated the combina- 
tion of labor. The uniting of several large 
business interests of like kind into one large 
concern, which in the political world is called 
a trust, does away with the competition for 
the demand of labor which existed before the 
union of their interests. Capital is combining 
along every line of production. This is the re- 
sult of the advancement and progress that 
has been made in the commercial world since 


13 American Steel & Wire Co. v. Wire Drawers, 90 
Fed. Rep. 608; Hamilton-Brown Shoe Co. v. Saxey, 
131 Mo. 272; Mockall v. Rachford, 82 Fed. Rep. 41; 
Consolidated Steel & Wire Co. v. Murray, 80 Fed. 
Rep. 811; Vegalohn v. Gunter (Mass.), 44 N. E. Rep. 
1077. 

M4 Arthur vy. Oakes, 63 Fed. Rep. 310; Allen v. Flood 
(1898) App. Cas. 1; Davis v. Hatsting Eegineers, 28 
App. Diy. 396, 51 N. Y. Supp. 180. 
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men began to barter and marts became their 
assembling places. Ability, the great pro- 
ducing agent of the modern world, has be- 
come so far advanced that one man, or a 
few men, may direct the forces that supply 
the world in some article of production. 
Labor must unite against this and every op- 
posing force that lessens the competition and 
demand for proficient labor. There is noth- 
ing to fear of labor organizations. United 
labor is not opposed or antagonistic to cap- 
ital. Capital must have proficient labor, and 
without capital there would be no need of 
labor. While it is true labor enters materially 
into every article of production, we need not 
fear a combination or labor trust. We must 
arise above the idea that competition should 
exist between the physical energies of a single 
individual and the powerful influence of com- 
bined wealth and the willingness of men to 
work for less than that which justly belongs 
to them, rather than see their family in want. 
It is only by standing in a united brother- 
hood that the value of their labor is guarded 
and protected. It is beyond the realm of 
law to say what shall be the true value of 
labor, but the law of the land permits labor 
to unite, and, in orderly ways, demand a 
just compensation.* 
Harry G. Kyte. 
Kansas City, Mo. 


*NoTE.—One of the latest decisions on the rights 
of labor organizations was made July 17, 1900, by 
the Supreme Court of New York in National Pro- 
tective Association of Steam Fitters and Helpers v. 
Cummings, 65 N. Y. Supp. 946. This decision was 
the unanimous opinion of the judges and one of the 
most advanced and positive ever made. It is an 
extremely liberal construction, it asserts plainly 
their rights and lays down fundamental principles 
which will assist labor organizations in determning 
cases of similar character in the lower courts. It is 
but another instance of the fact that the courts are 
not unfriendly to labor unions, although the latter are 
much given to criticism of the courts, and allow them- 
selves to be influenced by demagogues and agitators 
to distrust the institution that protects their rights. 

The court in this case says: “It cannot be seriously 
questioned but that every workman has the right, in 
the first instance, to say for whom and with whom 
he will work. This right is guaranteed to every 
person of legal age and competent to contract, 
under our laws. An employer has the absolute 
right to say whom he will employ, and the em- 
ployee has the right to say by whom he will be 
employed and with whom he will work. This right is 
reciprocal, and, once that right is destroyed, personal 
liberty is destroyed, and chaos reigns. And, if one 
has this right, acting in his individual capacity, he 
does not lose it when acting with others, clothed with 
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an equal right; so that employers may combine, and 
say they will not employ persons who are members 
of labor organizations, and laborers may combine, 
and say they will not work for employers who engage 
any but members of labor organizations. It cannot 
be questioned but that one may, by lawful means, 
obtain employment either for himself or another. 
He may procure the discharge, by lawful means, of 
another person, in order that he may obtain employ- 
ment, either for himself or another’. 

This, within the bounds of the ruling, legalizes a 
strike. 








PARENT AND CHILD—CUSTODY OF MINOR— 
RIGHTS OF PARENT. 


GIFFIN v. GASCOIGNE. 


Court of Chancery of New Jersey, July 30,1900. 


1. The custody of a child should remain with his 
parents, irrespective of greater benefits which the 
custody of another might secure for him, unless the 
character of the parents, or the environment to which 
the child would, in their charge, be subjected, is such 
as actually to endanger his life, health, morals, or 
permanent happiness. 

2. The burden of the proof showing the unfitness 
of parents to have the custody of their children is 
upon those who allege it. 


GREY, V.C. (orally): This case involves the 
determination of the right to the custody of a boy 
of 14 years of age, whois now in court, and, under 
the circumstances, ought to be disposed of while 
the minor child is here present. There are many 
facts in the case which are undisputed, and not 
many which are disputed. It is conceded by both 
sides that the complainant, John W. Giffin, is the 
sole surviving parent of this boy, who, in Septem- 
ber, 1899, was 14 years of age. The boy had lived 
with his father in Cleveland, Ohio, up to the 
early part of the year 1897. His father’s domestic 
affairs were most unhappily situated. He had 
difficulties with his second wife (not the mother 
of this boy) to an extent which made the family 
life extremely miserable. The testimony, as taken 
on the commission, is that three years ago, during 
the period of the second marriage, the father’s 
conduct towards the wife was cruel and incon- 
siderate, and that he became at times intoxicated, 
and was occasionally harsh, and perhaps cruel, 
to the children. That testimony was given with- 
out cross-examination, and apparently ex parte, 
but it is corroborated to some extent by the testi- 
mony of the minor child himself, given here in 
court this morning. The father. in view of the 
unhappy circumstances of his household, seems 
to have desired to make some arrangement for 
the care of his boy at some other place than his 
home. A divorce suit was brought in Ohio by 
the wife, and final judgment was given therein, 
divorcing the husband and wife. For a day or 
two after the separation of the husband and wife, 
the boy Herbert stayed with his stepmother, and 
then was taken to the house of his aunt, Mrs. 





Hobart, his father’s sister. This lady was then 
caring for her father, a very old gentleman, who 
was ill, and because of this the boy was tempo- 
rarily kept at the residence of another aunt, and 
was afterwards sent East to his Grandfather Gas- 
coigne’s family. This grandfather is the de- 
fendant in this suit, and now contends that the 
sending of the boy to his house was a finality; 
that it was an abandonment, and an emancipation 
of the boy, by which the further custody and 
care of him for his support and education was 
given to this grandfather; and that is the first 
point made in assertion of the defendant's right 
to the final custody of this child. The weight of 
the testimony shows that the arrangement which 
was made was not one of abandonment by the 
father of the child; nor was it to deposit him 
with his grandfather for his education and main- 
tenance urtil he became. of age; nor was it, in- 
deed, anything but a seeking by the father to 
have a temporary home for his child because of 
the unhappy condition of his own family life. 
The proofs show neither agreement that the 
father surrendered the child, nor that he was in 
any way relieved from the obligation to maintain 
him. The complainant contends that the child 
ws placed in his grandfather’s family to board. 
Vhile the answer denies that, I am satisfied that 
the denial is not in accordance with the evidence. 
The letter inviting the grandfather’s family to 
take the boy asked them to take him to board. 
Money was paid, in part by the father, and to the 
amount of $175 by the aunt, Mrs. Hobart, not 
with regularity, nor in such sums as would fully 
satisfy a reasonable compensation for the boy’s 
board, but it was paid for the maintenance of the 
boy in the defendant’s family, and was so re- 
ceived. There was clearly a recognition of the 
continuance of the obligation on the part of the 
father to support the boy, a~d that he was at his 
grandfather’s house, not uuder the latter’s sup- 
port and control, but still under his father. The 
attitude which the boy took in the family of his 


- grandfather was that of a person who came to 


board, put there by one who had a right to put 
him there, for pay, and that the pay was in part 
given, and was received as payment rightfully 
due for a service rendered. There has been some 
reference to the fact that some of the pay for 
board is yet due, but nobody pretends for a 
moment that the custody of the boy could be re- 
tained by the grandfather until the board is paid. 
Of course, there could not be a lien upon the 
child for the payment of his board. The delivery 
of the child would not relieve the father from the 
obligation to pay the board. But that in no way 
affects the right of the father to the custody of 
his child, who does not in any degree lose his 
right to the custody of his child beeause he put 
him out to board. 

The next point made by the defense, and that 
is the most important one in the case, is that the 
grandparents, although they have received this 
boy, as Iam bound to hold, under a contract to 
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maintain and support him for pay, had a right, 
and have now at the present time a right, to re- 
tain this child in their custody against the claims 
of the father, because they say the father is not a 
fit person to have the boy in charge. There has 
been some misunderstanding of the law touching 
the choice of a minor child himself as to his cus- 
tody. This has arisen because of a somewhat 
novel proceeding in the case of Richards v. Col- 
lins, 45 N. J. Eq. 283,17 Atl. Rep. 831. That case 
involved the question of the custody of a child, 
and the court of appeals held that where the 
child was of an age to have an opinion which 
might be worthy of consideration, the court 
would receive the expression of the wishes of the 
child as to the custody in which he might prefer 
to be placed. The court did not, however, say 
that the preference of the boy should be con- 
clusive. Like other evidence, it is to be con- 
sidered by the court; it is to have its proper 
weight in determining the question as to future 
custody. In this case the boy is well grown, and 
over 14 years old, though obviously quite imma- 
ture, easily influenced, and controlled rather by 
the desire to continue relations presently kindly 
and affectionate than by a considerate judgment 
touching his general welfare in the future. His 
testimony has been admitted and favors his re- 
tention by his grandfather. It is, in my judg- 
ment, of little significance, as the proof shows, 
that for months past his whole course of life has 
been arranged by his aunts, part of his grand- 
father’s family, for the purpose (though they 
deny it) of concealing him from his father, so 
that he might not even see him. Such a line of 
conduct, vigorously pursued, makes the opinion 
of an undeveloped, impressionable child of little 
value. He has been taught to regard his father 
as a ‘“‘bugaboo,’’ and here expresses the impres- 
sion thus imposed upon him. But little weight 
can be given his personal preferences, as I shall 
in a moment show by reference to his conduct so 
lately as last summer (1899), while visiting his 
father and his aunts in Cleveland. 

The case above cited is also referred to as an 
authority to the effect that the court would dis- 
regard the family relation, and award the custody 
of the child to that one of the litigants who would 
and could deal with it most beneficially for its 
future welfare. I cannot accept that as a true 
statement of the judgment in Richards v. Collins. 
Such a view would take his child from the poor 
man and give it to his richer neighbor, who 
might offer to adopt it. It would stand as a 
temptation to the breaking of family ties when- 
ever the attractiveness of a child might tempt a 
stranger who could secure it a higher station in 
life to make the struggle for its possession. In 
the rightful adjustment of the family relation the 
child should occupy that station in life into which 
he is born. If his father is poor, he mist share 
his poverty. If the father is cross and ill- 
yempered and occasionally inebriated, these are 
distressful characteristics, which may make the 





child’s life less happy; but until it is shown that 
they are of such force and importance as to en- 
danger the child’s welfare in that place in life 
into which it has pleased God to call him, their 
existence constitutes no reason to deprive the 
father of his possession of his child. The 
true view, and that which on the whole 
judgment was held in the case above cited, is 
that the custody of the child should remain 
with his parents, irrespective of greater benefits 
which the custody of another might secure for 
him, unless the character of the parents and the 
environment to which the child would, in their 
charge, be subjected, is such as actually to en- 
danger his life, health, morals, or permanent 
happiness. The father is entitled to have his 
child unless those who allege him to be unfit 
prove their allegation to be true. In the case in 
hand the undisputed evidence of pecuniary ca- 
pacity is that the father is worth some $15,000; 
that the aunt Mrs. Hobart, with whom the child, 
if given to the father, will have his future home, 
is worth $25,000; that she has no children of her 
own, and intends to give this boy a substantial 
part of her estate; that it is the father’s purpose 
to give the boy a collegiate education, and thus 
fit him in the best manner to advance his future 
interests. The character and position of the aunt 
Mrs. Hobart are in no way questioned, and her 
entire worthiness is apparent in both her appear- 
ance and the frankness of her testimony. It is 
shown, as above stated, that some three years 
ago, during the period of his unhappy family 
trouble with his second wife, the complainant 
was sometimes intoxicated ; that he was on several 
occasions harsh, and perhaps cruel, to his family ; 
that he resided for a while over a beer saloon, 
and on one occasion took his son into a saloon, 
and gave him a drink of ‘‘pops.’’ But the testi- 
mony does not satisfy me that the inebriation 
was habitual, or that the father’s harsh conduct 
was more than occasional, or that it was anything 
but the momentary expression of a passing feel- 
ing. The most careful examination failed to 
show that the drink called ‘‘pops,’’ which the 
boy said his father gave him in the saloon, pro- 
duced any intoxicating effect. While the father 
lived over the saloon, and during the unhappy 
period of his separation from his wife, he cared 
for the boy by placing him with his sisters and 
with the defendant. After the boy was sent to 
the defendant’s house, the father sent him a bi- 
cycle and a piano, and in the summer of 1899 had 


. him brought out to Cleveland for a visit of some 


six weeks at his aunt’s, Mrs. Hobart. During 
this period the father and son took frequent 
bicycle and carriage rides together, and there 
seems to have been a perfect restoration of kindly 
and affectionate feeling between them, and no 
mention, on careful inquiry, of a single act of 
indiscretion or misconduct on the part of the 
father. To such an extent was this reconciliation 
that the boy cried when he was about to end his 
visit, and return to the defendant’s house. The 
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boy admitted that he cried upon leaving Cleve- 
land, and sought to deny that it was because of 
regret for his coming away, but his manner on 
the stand and his explanations satisfied me that 
there was, so late as the summer of 1899, the 
warmest affection and confidence between the 
father and the son, and that his denials of regret 
at this parting were the results of the influence of 
his present surroundings. There has been no 
proof that the father, since three years ago, has 
abandoned himself to the habits of intoxication. 
The sister, Mrs. Hobart, with whom he lives, 
testifies that but once or twice has she known 
him to be affected by liquor, and then only to a 
slight degree. On the other hand, the testimony 
of the defendant and of his daughter was not 
given with candor. There was constant hesi- 
tation to reply to questions the answer to whieh 
might be unfavorable. Both the defendant and 
his daughter sought to convey the impression 
that there has been no effort to prevent the 
father from seeing the sou. But the proofs plainly 
show that most energetic steps were taken to 
keep the boy from the father. The boy was even 
taken from school, and sent to Philadelphia for 
several months, obviously for no other reason. 
The grandfather surreptitiously, without notice to 
the father, took out letters of guardianship upon 
the boy’s person and estate, without the least 
occasion, as the boy has no estate. The defend- 
ant and his family for the past eight months have 
been vigorously struggling to secure for them- 
selves the custody of this child from the father, 
and on the stand they seek to create a contrary 
impression. Their attitude is so strenuous that 
it leads’ me to believe that the boy, living for 
months in such an environment, reflects in his 
testimony unfavorably to his father, and in his 
expression of preference to live with the defend- 
ant, the feelings which his aunt, Miss Gascoigne, 
impressed upon him, and not his own unin- 
fluenced choice. The evidence indicates that, 
however his feelings may be temporarily hurt in 
leaving the family of the defendant, there is no 
likelihood that his permanent happiness will be in 
any way endangered by his return to the custody 
of his father; nor is there, upon the whole case, 
a showing of any reason sufficient to justify de- 
priving this father of the custody of the child. I 
will advise a decree that the boy be restored to 
the permanent custody of the father, in ac- 
cordance with the prayer of the bill, and that 
the cross-bill by which the defendant seeks to 
have the boy awarded to him be dismissed, with 
costs on both decrees against Mr. Gascoigne. 


Nore.—Recent Cases on Custody and Control of 
Infants.—There being evidence that on the death of 
the mother of a girl four years of age the father so- 
licited respondents to take the child to rear and edu- 
cate as their own until she should be fully grown; 
that respondents took her only on condition that the 
father would renounce all right to her custody and 
control; and that they since cared for the child as 
their own, and are able to continue to care for it and 





provide for it in a better manner than the father 
would be able to do—it was not error, on habeas cor- 
pus, to adjudge the legal custody of the child in re- 
spondents. Townsend v. Warren (Ga.), 24S. E. Rep. 
960. Where the parents of a child were living apart, 
without prospect of reconciliation, and the child was 
but four years old, and the mother, who had had the 
care of it since its birth, was admitted to be perfectly 
competent to have its care and custody, and the 
father had no female inmate of his family, except a 
daughter by a former marriage, aged 14, and his en- 
gagements required his absence from home during 
the day, and frequently in the night, the court would, 
without regard to which party was more to 
blame for the separation, commit the _ child, 
for the time’ being, to its mother, subject to 
the father’s right, at seasonable intervals, to visit 
it and take it out for walks and drives. State v. Flint 
(Minn.), 65 N. W. Rep. 272. Under Laws 1893, ch. 
176, which gives to husband and wife equal rights in 
the custody of their infant children, in the event of 
the death of either parent the sole right of custody 
remains in the survivor, and cannot be affected by 
any testamentary disposition of the child by the dece- 
dent. People v. Brugnan, 38N. Y. 8S. 193, 3 App. 
Div. 155. Where a father gives his minor child intu 
the care of others, who for a number of years treat it 
as their own, and to whom it becomes attached, so 
that the permanent welfare of the child requires that 
it remain with such persons, the court will not re- 
quire the custody of such child to be restored to him. 
Commonwealth v. Berkheimer (Com. Pl.), 4 Pa. 
Dist. Rep. 712. The grandfather of a minor child, on 
the death of the parent of the child, is responsible 
for its support, and entitled to its custody. Com- 
monwealth vy. Fitzpatrick (Quart. Sess.), 5 Pa. Dist. 
Rep. 309. Though the custody of an infant born out 
of wedlock legally belongs to the mother, as its natu- 
ral guardian, when it appears that she is not a suit- 
able person to have the custody, and that the best 
interests of the child would be served by placing it 
in the custody of another, the court may, in its dis- 
cretion so order; the paramount consideration being 
the welfare of the child. Jn re Hope (R. I.), 34 Atl. 
Rep. 994. Where a mother, who was of unfit char- 
acter to have the custody of a child three years of 
age, left the father without sufficient cause, taking 
the child with her, and the father afterwards gained 
its custody, it was error, onhabeas corpus, to award 
the child to a third person, in the absence of a show- 
ing that the father was unfit or unable to care for it. 
Miller v. Miller, 38 Fla. 227, 20 South. Rep. 989. 
Where, on habeas corpus for the custody of a minor 
child, it appeared that the mother abandoned both 
the child and its father; that her general reputation 
was bad; and that she had no means of her own, was 
not in any employment, and was dependent on her 
parents, who were in moderate circumstances; and 
that the father was an industrious, well to do man of 
fairly good habits, who had always provided well for 
his family, and was taking good care of the child, it 
was an abuse of discretion for the court to award the 
the child to the mother. Tuggle v. Tuggle, 97 Ga. 
658, 25 S. E. Rep. 489. An oral agreement by a father 
that another may have the custody of his minor 
daughter during infancy does not preclude him frem 
reclaiming her custody. Hussey v. Whiting, 145 Ind. 
580, 44 N. E. Rep. 689. A little girl seven years old, 
en the death of her mother, and at the mother’s re- 
quest, was taken by her grandparents, with whom 
she continued to reside for six years. They were we 1 
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to do, and occupied a large house. The child was of 
delicate health. When 18 years old her father, who 
was a widower, whoowned no home, and whose busi- 
ness kept him away from home five or six days each 
week, took her to reside with his sister, who hada 
family of her own, and resided in a comparatively 
small house, but was a proper person to care for the 
child. Held, that ajudgment restoring the child to 
the custody of her grandparents, based on the ground 
that it was for her best interest, would not be dis- 
turbed. Hussey v. Whiting, 145 Ind. 580, 44.N. E. 
Rep. 639. Ordinarily a father is entitled to the cus- 
tody of his minor child, after the death of the mother; 
but the welfare of the child is paramount to the 
claims of the parent. Hussey v. Whiting, 145 Ind. 
580, 44 N. E. Rep. 639. Whether punishment in- 
flicted by a father on his child, by striking him sev- 
eral times with a buggy whip, was so crue! and ex- 
cessive as to constitute assault and battery, is a 
question for the jury. Hornbeck v. State (Ind. App.), 
45 N. E. Rep. 620. Ajudgment awarding toa father the 
custody of a child 23 months old, which had previously 
been cared for by the parents of its deceased mother 
under an agreement, made before her death,—to 
which the father consented,—that the grandparents 
should bave the child until its majority, will not be 
disturbed, where based on a finding by the trial 
court, on conflicting evidence, that it was for the 
best interests of the child that the father should be 
given its custody. Kuhn v. Breen (Iowa), 70 N. W. 
Rep. 722. Under Rev. St. p. 148, secs. 1 13, providing 
that, where a husband and wife live in a state of sep- 
aration without being divorced, the wife may apply 
for a writ of habeas corpus to have the custody of the 
infant children awarded to her, it is sufficient fora 
wife to show that she is justified, on moral grounds, 
in living separate fiom her husband, though these 
grounds would not support a decree of divorce. Peo- 
ple v. Sternberger, 42 N. Y. S. 423, 12 App. Div. 398. 
An agreement between a husband and wife, not di- 
vorced to live apart, is not essential to the existence 
of a “‘state of separation.” People y. Sternberger, 42 
N. Y. S. 428, 12 App. Div. 398. A woman living apart 
from her husband is entitled to the custody of her in- 
fant children, as provided by 2 Rev. St. p. 148, secs. 
1-3, where she is refined and educated, and has ample 
means to support the children, and was compelled to 
leave her husband on account of the violence and 
foulness of his language to her, and indecent acts per- 
formed by him in the presence of herself and minor 
children, though he is naturally of a good disposition, 
and his language and acts were caused by his belief 
that she sympathized with her father, between whom 
and himself great bitterness existed. People v. Stern- 
berger, 42 N. Y. S. 428, 12 App. Div. 398. Where a 
husband and wife having children agree upon a sepa- 
tion, and by the terms of the agreement provided 
that the children are to have a home for the present 
with a third person, and that the wife shall not re- 
move the children from the control of such third per- 
son without the consent of the busband, the husband 
has the right to remove the children from such home 
at any time without the conseat of the wife or of such 
third person. Quigley v. Murphy (Com. PI.), 4 Ohio 
N. P.1. Under the act of June 26, 1895, where both 
husband and wife are proper persons for the custody 
of achild2 1-2 years old, the court will award the 
child to the mother. Commonwealth v. Myers (Com. 
Pl.), 18 Pa. Co. Ct. Rep. 385, 6 Pa. Dist. Rep. 31. A 
father is not “unsuitable” (Rev. St. sec. 3964), so as 
to authorize the court to deny him the custody of his 








child, which had been in the custody of its maternal 
relatives since its birth and the death of its mother, a 
period of 21 months, because he is reserved by nature, 
and, due to his business, is absent from his home a 
great part of his time, and that during his absence 
the child would be in the care of his second wife, the 
only objection to whom was that she was young, and 
without much experience in the care of children. 
Markwel! v. Pereles (Wis.), 69 N. W. Rep. 798. A 
father, at his wife’s funeral, requested that he be left 
alone with her remains. The two brothers of the 
wife remained in the room, and one of them requested 
the father, to consent, in the name of his wife, that 
they should have the custody of the infant child. The 
father remained silent, and one of the brothers said 
to him that, if’ he would not speak, to shake hands. 
The father took their hands, and after the funeral left 
the child in their care, where it remained for 21 
months. The father, during such time, constantly 
claimed the right to its custody. Held, that he had 
not surrendered his right.to the custody of the child. 
Markwell v. Pereles (Wis.), 69 N. W. Rep. 798. 
There being, in a contest for the custody of a female 
minor child, between its mother and an orphan 
asylum, evidence to warrant a finding that the mother 
was a lewd and abandoned woman, there was no 
abuse of discretion in awarding the custody of the 
child to the asylum. Hunter v. Dowdy, 100 Ga. 644, 
28S. E. Rep. 387. The father is entitled to the cus- 
tody of his child during minority, unless such right 
has been relinquished or forfeited. Franklin v. Cars- 
well (Ga.), 29 S. E. Rep. 476. A parent has no abso- 
lute right to custody of his minor child, and contro- 
versy therefor between the parent and a third person 
should be decided with regard alone to the best inter- 
ests of the child. Schleuter v. Canatsy, 148 Ind. 884, 
47 N. E. Rep. 825. A father who abandons bis wife 
and child loses his paternal right, and the guardian- 
ship of the child devolves on the mother, whose dom- 
icile is its domicile. People v. Dewey, 50 N.Y. S. 
1013, 23 Mise. Rep. 266. A court has no power to reg- 
ulate the relations between parent and child dom- 
iciled in another State, such relation being a civil 
status; neither can it obtain jurisdiction for such pur- 
pose over persons temporarily within the State. Peo- 
ple v. Dewey, 50 N. Y. S. 1013, 23 Mise. Rep. 267. 
Where, prior to one year ago, the father was intem- 
perate, and when intoxicated was of a violent temper, 
and he did not properly provide for Lis family, and 
he now has no property, and is earning only $1.40 per 
day, his infant children will be remanded to the cus- 
tody of the father of their deceased mother, but the 
father will be permitted to visit them. Common- 
wealth v. Devine, 3 Lack. Leg. N. 202. Where a hus- 
band and wife are living apart, in the absence of 
vicious habits in either, and when each has proper 
means for the support of the children, the custody of 
a girl will be awarded to the mother, and of a boy of 
not too tender years totbe father. Commonwealth v. 
Perry, 20 Pa. Co. Ct. Rep. 245, 7 Pa. Dist. Rep. 240. 
In Laws 1891, ch. 195, sec. 6, providing that no child 
under eight years of age shall be committed to the 
Tennessee Industrial School, the limitation was pro- 
vided to protect the institution, and will not be en- 
forced so as to release from the institution, and re- 
store to improper hands, achild whose welfare would 
not thereby be subserved. State v. Kilvington 
(Tenn.), 45S. W. Rep. 433. The natural right of a 
parent to the custody of the child is not inalienable, 
and when the child is in a State charitable institution, 
although informally committed thereto, the court will 
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not order its release on proceedings by habeas corpus, 
unless it is for the welfare of the State or the child, 
which fact will be inquired into in such proceeding. 
State v. Kilvington (Tenn.), 45S. W. Rep. 433. Laws 
1891, ch. 195, sec. 1, relating to the Tennessee Indus- 
trial School, and providing that any judge of a county 
court may cause to be brought before him any child 
that comes within the provisions of the section, and, 
if it appear that it would be for the child’s interest 
that it would be committed to said institution, the 
court will so order, contemplates an investigation in 
open court; and a child arbitrarily taken from its 
parents would be released upon proper application 
before the child reaches the institution. State v. Kil- 
vington (Tenn.), 45S. W. Rep. 438. Where a parent 
has transferred to another the custody of his infant 
child, by fair agreement which has been acted on by 
such other person, to the welfare of the child, the 
parent will not be permitted to reclaim custody of the 
child, unless he can show that a change of custody 
will materially promote his child’s welfare. String- 
fellow v. Somerville (Va.), 29S. EK. Rep. 685. When 
the father claims to recover the custody of his child, 
the court will exercise its discretion on the facts, and 
do what will be best to promote the infant’s welfare. 
Stringfellow v. Somerville (Va.), 29S. E. Rep. 685. A 
mother, by will which was drawn by her husband 
and with his consent, expressed her desire that her 
child be permitted to remain with her and be reared 
by her sisters. After the child was thus cared for for 
nearly six years, the father brought proceedings for 
his custody. Held that, it appearing that it was for 
the advantage of the child to remain with his aunts, 
their custody of him should continue. Stringfellow 
v. Somerville (Va.), 29S. E. Rep. 685. An unmarried 
mother in Belgium gave her child, when but a few 
days old, to her sister, who was married, but without 
children. When the child was two years old, the sis- 
ter removed to the United States, and, at the request 
of the mother, brought the child with her. The 
mother afterwards married, but never contributed 
anything to the child’s support, nor made any claim 
to him until he was eight years old. The child had 
been well cared for by his foster parents, who had 
become attached to him, as he had to them. They 
were in fair circumstances. The child was sent to 
school, and was content to remain with them. Held 
that, under such circumstances, the court would not, 
on application of the representative of the Belgian 
government, require the foster parents to surrender 
the child, to be returned to Belgium to his mother. 
United States v. Sauvage (U.S. C. C.), 91 Fed. Rep. 
490. In determining the question of the custody of a 
child in habeas corpus proceedings, as between a 
parent and foster parent, the first consideration is the 
welfare of the child, and the rights of the respective 
claimants to its custody are secondary. United States 
vy. Sauvage (U. 8. C. C.), 91 Fed. Rep. 490. The right 
of a parent to the custody of a child is not lost beyond 
recall by an act of relinquishment performed under 
circumstances of temporary caprice or discourage- 
ment. Norval v. Zinsmaster (Neb.), 77 N. W. Rep. 
873. Under Comp. St. ch. 34, sec. 6, declaring that the 
father and mother are the natural guardians of their 
minor children, the court will not deprive parents of 
the custody of their children, unless they are shown 
to be unfit to perform the duties imposed by the rela- 
tion. Norval vy. Zinsmaster (Neb.),77 N. W. Rep. 
878. See also 34 Cent. L. J. 218, for article on the Cus- 
tody of Minor Children as Between the Father and 
Mother. 





JETSAM AND FLOTSAM. 


TRIAL OF DUAF PRISONERS. 

In Regina v. Hillier, tried before Mr. Justice Ken- 
nedy, on June Ist at Salisbury, the prisoner, who was 
twenty-three years of age, had become stone deaf 
through an accident at the age of fifteen, but he was 
able to read and write. A jury found that he was 
mute by the visitation of God. He was then arraigned 
on indictments for burglary and larceny. The names 
of the jurors were written down and handed to him 
with a statement as to his right of challenge. He did 
not use the right. Copies of the indictment were 
handed to him, on which he wrote, “I plead not 
guilty,” and the copies were filed. The opening 
speech of counsel was not transcribed for his benefit, 
but all the evidence in chief taken down by the judge 
was handed to the prisoner, who handed to his coun- 
sel such observations as he thought fit. Cross exam- 
ination as taken down by the judge was handed to the 
prisoner, as was the re-examination. At the close of 
the prosecution prisoner was asked by the judge if he 
wished to give evidence. He declined to give evi- 
dence, and called no witnesses. Finally he was con- . 
victed, and a previous conviction was then charged 
and proved, and the sentence of the judge was taken 
down by the warder and shown to the prisoner. In 
a case tried at Norwich on June 11th before Mr. Jus- 
tice Bigham, the prisoner-appeared unable to speak 
or understand. Thereon evidence was called that 
after the commission of the alleged offense a witness 
had had a conversation withthe prisoner. The judge 
directed the jury to find whether he was mute of 
malice or by the visitation of Gol. They found that 
he was mute of malice, a plea of ‘“‘not guilty” was en- 
tered, and the trial proceeded in the ordinary course. 
—London Law Journal. 





METHODS OF LORD RUSSELL. 

The secret of the methods of Lord Russell, Eng- 
land’s late chief justice, as told by the chief justice 
himself, was as follows: “If you ask me,’ he said, 
“to reduce the common habit of my life to a formula, 
I will tell you that I have only four ways of prepar- 
ing my work. First, to do one thing at a time, 
whether itis reading a brief or eating oysters, con- 


- centrating what faculties [am endowed with upon 


whatever I am doing at the moment; secondly, when 
dealing with complicated facts, to arrange the nar- 
rative of events inthe order of dates—a simple rule 
not always acted upon, but which enables you to un- 
ravel the most complicated story, and to see the rela- 
tion of one set of facts to other facts. My third rule 
is never to trouble about authorities or case Jaw sup- 
posed to bear upon a particular question until I have 
accurately and definitely ascertained the precise facts, 
The last rule isone which the professional man will 
appreciate better, perhaps, than the layman. It is 
not oply valuable—I may say this, as I did not invent 
it—but very interesting to me individually, as I got it 
from Lord Westbury when a young hand at the bar 
and pleading before him. I was plunging into cita- 
tion of cases, when he very good naturedly pulled 
me upand said: ‘Mr, Russell, don’t trouble yourself 
with authorities until we have ascertained with pre- 
cision the facts, and then we shall probably find that 
a number of authorities which seem to bear some re- 
lation to the question have really nothing important 
to do witb it.’ My fourth rule is to try to apply the 
judicial faculty to your own case in order to deter- 
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mine what are its strong and weak points, and in or- 
der to settle in your own mind what is the real turn- 
ing pointin the case. This method enables you to 
discard irrelevant topics and to mass your strength 
on the point on which the case hinges.”’— The Amer- 
ican Lawyer. 





DAMAGES FOR PERSONAL INJURIES. 

In the above case, brought to recover damages for 
personal injuries, decided by the Supreme Court of 
Wisconsin and reported in 47 L. R. A. 691, the follow- 
ing questions of evidence were passed upon by the 
court: (1) A physician’s testimony that a person 
will require future attendance on an average of twice 
a week, by reason of an injury, is incompetent. (2) 
Photographs showing an injured footin aggravated 
aspects, well calculated to arouse the sympatby of the 
jary, are inadmissible. Under the first point it may 
be said that a medical expert testified, over objec- 
tion, to his opinion that “it is most certain that Mrs. 
Selleck will require future attendance of a physician 
by reason of this injury. Judging by the past, she 
will require attention every two or three days; a fair 
average, I would say, would be twice a week for the 
future. My usual charge is a $1 a visit.” Judge 
Dodge, by whom the opinion was rendered, appears 
to have had his own private views as to the propriety 
of excluding this evidence, and only yielded in defer- 
ence to the principle of stare decisis. See Crouse v. 
Chicago & N. W. R. Co., 80 N. W. Rep. 752. 

In the latter case similar testimony was regarded as 
improper, “invading either the field of baseless con- 
jecture or that of common knowledge where the ex- 
pert cannot guide, though he may mislead, the jury.” 
It seems much to be regretted that the court should 
have taken this view. Prospective damage, the 
probable result of defendant’s act, may always be 
considered, and it certainly seems reasonable to ac- 
cept the testimony of a medical expert as to what, in 
his opinion, such prospective damage is likely to be. 
To hold otherwise would be to require a plaintiff to 
wait until he was completely cured before bringing 
suit.. Suppose the physician had been asked whether 
the injured party would be permanently lame? This 
is clearly admissible, and no difference in principle 
seems to exist. See, however, Dederichs v. Salt Lake 
City R. Co. (Utah), 35 L. R. A. 802, and Hampton v. 
Norfolk & W. R. Co. (N. Car.),35 L R.A. 808. Now, 
as to the second point. Here a most judicious ruling 
appears to have been made. 

“The distortion was most serious, and its exhibi- 
tion in aggravated aspects was well calculated to 
arouse the sympathy of the jury and to divert their 
minds from the merely secondary and pecuniary con- 
siderations alone relevant to the plaintiff husband’s 
recovery, to thoughts of pain and suffering, both 
physical and mental, which the injured woman had 
endured. The photographs were wholly unnecessary 
to a full description and explanation of her condition, 
so far as it affected the damages recoverable, namely, 
expenses for nursing and medical attendance, and 
loss of service and society. Other evidence having 
shown that expense and the extent of impairment of 
the wife’s condition very fully, the appearance of the 
foot could hardly be instruetive or helpful. In Bax- 
ter v. Chicago & N. W. R. Co. ( Wis), (decided Oct. 20, 
1899), 80 N. W. Rep. 644, this court (Marshal, J.), 
said: ‘There is a limit to the use of photographs as 
evidence, and it was nearly, if not quite, reached in 
this case. They are competent for some, but not for 
all, purposes. They may be used to identify persons, 
places and things; to exhibit particular locations or 





objects, where it is important that the jury should 
have a clear idea of the same, and the photographs 
will better show the situation than will testimony of 
witnesses, and where the testimony will be better un- 
derstood by the use of photographs. ‘ * * There 
must be some substantial, legitimate reason for the 
use of such representations, else they should not be 
received.’ We are unable to resist the conclusion that 
the limit so indicated was passed in the present case. 
There was no substantial, legitimate reason for their 
use in order to show even the degree of disablement, 
so far as relevant to the damages the jury had right 
to consider. The situation is much as if, in an action 
under the statute to recover damages for causing 
death, the plaintiff should show by photographs a 
terribly mangled condition of the deceased. Asa 
corollary of the rule in the Baxter case, we hold that 
where photographs are not substantially necessary or 
instructive to show material facts or conditions, and 
are of such a character as to arouse sympatby or in- 
dignation, or divert the minds of the jury to improper 
or irrelevant considerations, they should be ex- 
cluded.” 

See Gilbert v. West End Street R.Co., 160 Mass. 
403, 405, 36 N. E. Rep. 60; Harris v. Quincy, 171 Mass. 
472, 50 N. E. Rep. 1042; Fore v. State, 75 Miss. 727, 23 
South. Rep. 710; Dobson v. Philadelphia, 7 Pa. Dist. 
Rep. 321.— The American Lawyer. 


MASTER AND SERVANT—NEGLIGBNCE OF INDEPENDENT 
CONTRACTOR. 


The case of Toledo Brewing, etc. Co. v. Bosch (U. 
S. Cir. Ct. App. 6th Cir.), 101 Fed. Rep. 530, in- 
volves the question passed upon by the Virginia court 
in N. & W.R. Co. v. Stevens, 97 Va. 631, 5 Va. Law 
Reg. 605—namely, the liability of an employer for an 
injury to his servant, from insufficient appliances due 
to the negligence of an independent contractor. The 
decision of the Virginia court exonerates the em- 
ployer, while that in the later case is directly op- 
posed. 

The opinion in the later case, by Clark, District 
Judge, reviews many of the authorities, and rests its 
conclusion upon the principle that where one owes a 
duty to another, whether arising out of the relation 
of master and servant or from any other legal rela- 
tion, such duty cannot be assigned to an independent 
contractor, so as to relieve the employer of liability 
for the contractor’s negligence. This is undoubtedly 
the general doctrine, but in a previous review of the 
Virginia case in these pages, it was questioned 
whether the facts of that case were not peculiar—the 
character of the work there assigned to the contractor 
(the construction of a steel bridge for a railroad com- 
pany), being such as to require peculiar and techni- 
cal skill, and the work itself being of such a nature 
and magnitude as to place it beyond the ordinary re- 
sources of the railroad company—indeed so technical, 
and so far beyond the resources of an ordinary rail- 
road company, that the company might be charged 
with negligence for not delegating it to a reputable 
contractor. 

The Virginia case has been much criticized both 
within and without the State. It is unfortunate, as 
we have before remarked, that the court made no 
effort to reconcile its conclusion with the general doc- 
trine of the non assignabili:y of a legal duty. The 
decision seems clearly unsound, if reference be had 
merely to the opinion. This bases the decision mainly 
on the ground that it is customary for railroad com- 
panies to delegate the building of bridges to inde- 
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pendent contractors. The authorities relied upon 
are, in the main, those illustrating the somewhat 
questionable principle, that ordinary or reasonable 
care means the care ordinarily exercised by others in 
the same line of business. This reasoning would re- 
lieve railroad companies from liability for the negli- 
gence of an overhauler in the matter of inspection, or 
of section hands, who improperly lay the track—since 
it is the custom of all railroad companies to delegate 
these duties to overhaulers and section hands. In- 
deed, because of its peculiar nature, a corporation 
must delegate every duty owed to its servants; all 
corporations therefore delegate these duties. Ap- 
plying the court’s test that the degree of care is to be 
ascertained by the general usages of the business, the 
necessary result is, that not only is the corporation 
not liable to its servants for injuries caused by the 
negligence of independent contractors, but is equally 
relieved of responsibility for the defaults of its own 
hired servants in the matter of the so called non-as- 
signable duties. If this be true, then in no case has 
the injured employee a right of action against the 
company. The test in such ease, therefore, cannot be 
business usage. Whatthe real test is—if, an excep- 
tion is to be made in the case of the independent con- 
tractor—remains yet to be ascertained and announced. 
We endeavored, in a previous comment, to justify 
the decision on its own peculiar facts, and to suggest 
a possible principle for similar cases. See 5 Va. Law 
Reg. 633. See, also, a criticism of the case, by Wynd- 
ham R. Meredith, Esq., in6 Va. Law Reg. 137.— Vir 
ginia Law Register. 
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1. ADJOINING LANDOWNERS—Party Walls—Damages. 
Where defendant erecting a building contiguous to that 
occupied by plaintiff as tenant, secured his permission 
to extend foundations under his wall on condition 
that defendant sustain the wall during the work, and 
restore it in good condition, and pay all damages for 
which he would be liable independent of the agree- 
ment, he was not liable for damages caused by the 
subsequent natural settling of the foundation, there 
being no duty of lateral support.—KRAMER V. NORTH. 
ERN HOTEL Co., Ill., 57 N. E. Rep. 847. 


2. ADMINISTRATION—Parties to Suit on Claim against 
Estate.—Oode Civ. Proc. Cal. § 1490, e¢ seg., provides 
that claims against the estate of a decedent must be 
presented to the executor or administrator, and to 
the judge of the superior court for allowance, and, if 
rejected, suit may be brought thereon against the ex- 
ecutor or administrator. It also provides (section 
1510), that, if the executor or administrator is a cred- 
itor, bis claim must be presented to the judge, and, if 
disallowed, suit may be brought thereon against the 
estate,and summons served upon the judge, who is 
authorized to appoint counsel on behalf of the estate. 
Held, that the latter section was not applicable where 
one of two or more executors ws a creditor of the es- 
tate, but that in such case his claim should be pre- 
sented for allowance to the other executors, and, if 
disallowed, suit should be brought against them, and 
not against the estate co nomine.—GALLIVAN V. JONES, 
U.8. C0. C. of App., Ninth Circuit, 102 Fed. Rep. 421. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS — Con- 
version.—An assignee of property assigned for the 
benefit of creditors, in the peaceable and undisputed 
possession thereof, has a possessory title therein suf- 
ficient to maintain an action for conversion against 
those who illegally and without authority obtain pos- 
session of such property, and unlawfully convert the 
same to their own use, even though the deed of as- 
signment be invalid for want of being filed for record 
within 24 hours from its ¢xecution, as provided by 
statute.— MILLER Vv. WAITE, Neb., 88 N. W. Rep. 855. 


4. AS8SUMPSIT—Unliquidated Damages — Evidence.— 
The defendant company built its tracks diagonally 
across certain streets, so as to necessitate the building 
of a viaduct to accommodate public traffic, and abut- 
ting property owners obtained judgments against the 
plaintiff for the injuries to their property by reason of 
such viaduct, which the plaintiff paid, and then filed a 
declaration in the common counts against the defend- 
ant to recover the amounts 4o paid. Held, that evi- 
dence to show the recovery of such damages by abut- 
ting property owners and their payment by plaintiff 
was not admissible under the common counts, since 
the liability was not fora debt, but for unliquidated 
damages, and was not paid at defendant’s request, and 
there was no contract relation between plaintiff and 
defendant.—CITY OF CHICAGO V. CHICAGO & N. W. Rr. 
Co., I11.,67 N. E. Rep. 795. 

5. ATTACHMENT — Dissolution—Death of Defendant. 
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—Death of defendant in a writ of foreign attachment, 
before final judgment against him, dissolves the at- 
tachment.—REYNOLDS V. NESBITT, Penn., 46 Atl. Rep. 
641. 

6. ATTORNEYS—Disbarment—FEffect of Pardon.—Al- 
though the pardon of a criminal by the governor re- 
stores to him all the rights of citizenship which he 
forfeited by his conviction, under Rev. St. 1874, ch. 
108, par. 49, providing therefor, it does not restore his 
moral character required in an attorney by statute, 
and an attorney so convicted and pardoned who after- 
wards deceives a ciient, and obtains money from him 
by false pretenses, for which an indictment is pending, 
is properly disbarred.—P#OPLE V. GEORGE, III.,57 N. 
E. Rep. 804. 

7. ATTORNEY AND CLIENT—Disbarment.—An attorney 
who induces a court to allow an appeul by presenting 
an appeal bond with sureties whom he knows tu be 
worthless or fictitious persons practices a fraud on 
the court subjecting him to disbarment.—PEOPLK Vv. 
PICKLER, Ill., 57 N. KE. Rep. 893. 


8. BANKRUPTCY—l’roof and Allowance of Claims— 
Preferred Creditors.—Where a creditor, holding an 
open account against his debtor receives from him pay- 
ment on account inthe ordinary and usual course of 
business, and within four months thereafter the debtor 
becomes bankrupt, the creditor will not be required to 
surrender the amount so received as a condition upon 
being allowed to prove the balance of nis debt asa 
claim against the bankrupt’s estate, in the absence of 
evidence to show that the debtor was insolvent at the 
time the payments were made, or that the creditor 
knew, or had reason to believe, that a preference was 
intended.—IN RE ALEXANDER, U.S. D.C.,N.D. (Ga.), 
102 Fed. Rep. 464. 

9. BENEVOLENT SOCIETY—Fraternal Insurance—Cer- 
tificate.—Plaintiff’s husband was the holder of a bene- 
fit certificate in a fraternal beneficiary society, pay- 
able to bis children. Plaintiff's husband promised that 
he would transfer the certificate to her, and, relying 
on the assurance that it had been so transferred, she 
Paid assessments on the certificate, and also lent her 
husband money. The certificate was never transferred 
to her, and she took no steps to compel such transfer. 
Held, that plaintiff was not entitled to have the death 
benefit made payable to her, since the certificate could 
only be transferred as provided by the by-laws of the 
society.— CLARK V. SUPREME COUNCIL ROYAL ARCANUM, 
Mass., 57 N. E. Rep. 787. 

10. BILLS anD NoTEs—Consideration—Settlement of 
Litigation.—Where a widow, a co-executrix and a 
large legatee of her husband, executed a note ia con- 
sideration of a settlement of a suit involving her hus- 
band’s estate, in order that the estate might be got 
out of court, the note was supported by sufficient con- 
sideration.—YOUNG V. SHEPARD’S EstTaTE, Mich., 83 N. 
W. Rep. 403 

ll. BILL OF ExcePTIONS—ExXtension of Time.—In 
order to entitle a bill of exceptions to be considered 
by a reviewing court, it must be shown by a proper 
journal entry that the bill was ordered made a part of 
the record.—RIVERSIDE RUBBER CO. Vv. MIDLAND MFe. 
Co., Ohio, 57 N. E. Rep. 958. 

12. BUILDING AND LOAN ASSOCIATIONS—W Ithdrawing 
Mewmber.—Since a suit by a withdrawing member ofa 
building and loan association to recover the with- 
drawal value of his stock does not accrue until there is 
a sufficient fund in the-hands of the association appli- 
cable for thut purpose, a suit by such member to have 
a receiver appointed, and to wind up the affairs of the 
association, is not barred by limitations, where no 
fund ever existed, since his withdrawal, out of which 
his claim could have been recovered by suit.—ANDREWS 
v. ROANOKE BLDG. Assn. & INV. Co., Va., 368. E. Rep. 
631. 

18. CONSTABLE —Fees—N ry Exp —A con- 
stable is entitled to retain from the proceeds of an 
execution sale of goods levied on under an execution 








issued to him, a8 a part of the expense of a levy, in 
addition to his fees, reasonable sums necessarily ex- 
pended by him, in good faith, in storing the goods, in 
procuring a watchmen to protect them, in purchasing 
a lock for the room in which they were stored, and 
for the lighting of the room evenings while he was 
conducting the sales, but he is not entitled to reim- 
bursement for sums expended in securing the services 
of an auetioneer and clerk to make the sales, since 
the law imposes on the constable such duty, and al- 
lows him compensation therefor.—STATE V. HITCH- 
ENS, Ind., 57 N. E. Rep. 935. 


14. CONSTITUTIONAL Law-—Classification of Cities.— 
Since Acts 1899, p. 434, providing for the election of 
school commissioners in cities having 100,000 or more 
inbabitants, ‘‘according to the last United States cen- 
sus,” applies to all cities which now bave or may sub- 
sequently acquire this population, it is not special 
legislation, within the meaning of Const. art. 4, § 22, 
providing that the general assembly shall not pass 
local or special laws relating to the support of com- 
mon schools. — CAMPBELL V. CITY OF INDIANAPOLIS, 
Ind., 57,.N. E. Rep. 920. 


15. CONSTITUTIONAL Law—Dealing in Futures.—Cr. 
Code, § 130, making it a misdemeanor to purchase op- 
tions on commodities for future delivery, it is not re- 
pugnant to the fourteenth amendment of the federal 
constitution, or to Const. 1870, art. 2,§2, providing 
that no person shall be deprived of life, liberty, or 
property without due process of law; as such act is de- 
signed to prohibit gambling in commodities, aud as 
such is within the legitimate scope of the police pow- 
ers of the State.—BooTH V. PEOPLE, I/1., 57 N. E. ‘Rep. 
798. 

16. CONSTITUTIONAL LAW—Inspection of Coal Mines. 
—Hurd’s St. 1897, p. 1088, requiring the operators of 
coal mines to pay fees for mine inspections therein 
provided, does not deny such operators the equal pro- 
tection of the laws, or take their property without due 
process of law, in the meaning of Const. U. 8. Amend. 
14, because of its failure to limit the times and occa- 
sions of such inspection, and because it makes the 
fees therefor dependent on the class of the mine as 
fixed by the inspector, and the time employed, as 
there are so many unforeseen conditions connected 
with the business that the number of inspections could 
not be limited without violating Const. art. 4, § 29, re- 
quirirg the legislature to pass laws for the protection 
of coal miners.—CONSOLIDATED COAL CO. V. PEOPLE, 
Ill, 57 N. E. Rep. 880. 

17. CONTRACTS BETWEEN PARTNERS — Breach — Per. 
formance.— Where a purchaser of real estate and the 
good will of a medical practice failed to allege in his 
declaration for a breach of the contract that he had 
given a note, which, by the terms of the contract, he 
was required to give for the balance of the purchase 
price, and failed to set up any excuse for not doing so, 
the declaration did not show performance on the part 
of the plaintiff, and it was not error to exclude testi- 
mony offered by him to show that defendant had ex- 
cused the giving thereof.—TICHENOR V. NEWMAN, II1., 
57 N. E: Rep. 826. 

18. CORPORATIONS—Conveying Real Estate—Regula- 
tion by State Statute.—The manner in which real es- 
tate may be transferred by a corporation, either do- 
mestic or foreign, is a matter which itis within the 
power of the State in which such real estate is situated 
to regulate.—WILLIAMS V. GAYLORD, U, 8S. C. C. of 
App., Ninth Circuit, 102 Fed. Rep, 371. 


19. CORPORATION — Dissolved Corporation — Stock- 
holders—Liability.—Allegations of a petition against 
stockholders of a dissolved corporation to recover on 
netes of the corporation, thatthe credit out of which 
such notes arose was induced by their false repre- 
sentations that the stock was fully paid, anda finding 
that such stockholders were indebted to the corpora- 
tion on their stock in amounts exceeding the sums 
claimed, were sufficient to authorize a recovery at 
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common law, independent of statutory liability.— 
STEAM STONE-CUTTER Co. v. ScoTT, Mo., 578. W. Rep. 
1076. 

20. CORPORATION—Execution of Lease.—Where a 
lease purporting to be between two corporations is 
signed by a party as secretary with a seal of one of the 
companies, its execution is prima facie evidence that it 
was under authority of the corporation, and casts on 
the parties objecting the burden of proving it was not 
so executed.—WEsT SIDE AUCTION HovsE Co. v. COoN- 
NECTICUT MOT. LIFE Ins. Co., Iil.,57 N. E. Rep. 839. 


21. CORPORATIONS—Pledgor of Stock—Right to Vote. 
—Pub. St. ch. 105,§ 25, provides that a certificate of 
stock issued as a pledge shall so state, and also give 
the name of the pledgor, who alone shall be respon- 
sible as a stockholder. A certificate stated that it was 
held as collateral forthe note of J, but did not state 
that he was the pledgor. Held, that the statute was 
not complied with, and hence the pledgee who held 
the certificate was entitled to votethe stock, rather 
than the pledgor.—J. H. WENTWORTH CO. V. FRENCH, 
Mass.,57N. E. Rep. 789. 


22. CounTY BoarDs—Contract—Limit of Indebted- 
ness.—A contract by a county board for investigation 
of county books, for a certain amount, is not shown to 
be the creation of a debt, and therefore void, the limit 
of indebtedness being reached, where it is merely al- 
leged that at the date of the contract there was no 
money in the treasury, not otherwise appropriated, 
with which to pay the contract price, and that no pro- 
vision for its payment was made; it not appearing that 
the county would be unable to pay out of its current 
revenue all its current expenses, as well as the install- 
ments to become due under the contract.—BOARD OF 
COMRS. OF PERRY CO. V. GARDNEB, Ind., 57 N. E. Rep. 
909. 

23. CRIMINAL EVIDENCE — Assault With Deadly 
Weapon.—On thetrial of a defendant foran assault 
with a dangerous weapon, charged to have been com- 
mitted during an affray between defendant and a num- 
ber of associates on one side, and a number of persons 
on the other, during which one person on each side 
was killed, the prosecution is entitled to prove the at- 
tendant facts and circumstances which showthe na- 
ture of the assault; and the defendant cannot com- 
plain that the character and acts of the associates with 
whom he was acting were such as tended to prejudice 
his case before the jury.—JACKSON V. UNITED STATES, 
U.S. 0. C. of App., Ninth Circuit, 102 Fed. Rep. 473. 

24. CRIMINAL LAW—Embezzlement.—Defendant was 
the secretary ofa building association of which the 
prosecutrix was a stockholder. The defendant after- 
wards left the company, and induced the prosecutrix 
to transfer her stock to another company, which he 
assisted to organize; and afterwards he left such lat- 
ter company, and organized asimilar company, and 
the prosecutrix transferred her interest tothe latter 
company at his instance, receiving a bond payable in 
a number of years, which provided for semi-annual in- 
terest. The company afterwards failed. Held not 
sufficient to sustain a conviction for embezzlement.— 
RAUGUTH V. PEOPLE, IIl., 57 N. E. Rep. 832. 

25. ORIMINAL LAaw—Homicide—Resisting Illegal Ar- 
rest.—In a prosecution for assault with intent to mur- 
der a constable who attempted, without a warrant, to 
arrest defendant for disturbing the peace, which of- 
fense was not committed in his presence or sight, an 
instruction that a peace officer may arrest an offender 
without warrant when the offense is one against the 
public peace was erroneous, under Code Cr. Proc. art. 
247, providing that a peace officer may arrest an of- 
fender against the public peace without warrant when 
the offense is committed in his presence or view.— 
LYNCH V. STATE, Tex., 57S. W. Rep. 1180. 

26. CRIMINAL Law — Justice of the Peace — Account- 
ing for Fines.—Burns’ Rey. St. 1894, § 2020 (Rev. St. 
1881, § 1943; Horner’s Rev. St. 1897, § 1943), provides that 
a justice of the peace who shall failto account for fines 





collected by him, after a demand therefor by a person 
authorized by law to demand the same, shall be 
deemed guilty of embezzlement. Defendant, a justice 
of the peace, in his docket entered the fines assessed 
and collected by him at much lessthanthe amount 
actually assessed. A deputy ofthe uttorney-general, 
being authorized by law soto do, examined the jus- 
tice’s docket, and demanded that he pay over the 
amount shown thereby to be due. The justice paid 
each sum, but retained the express sums received by 
him but not entered on his docket. Held that, since 
it was the duty of the justice to pay over all fines re- 
ceived by him, the demand of the deputy was, in legal 
effect, a demand for all fines received by the justice, 
and he was guilty of embezzlement, though he paid 
the amount demanded by the deputy.—CRAWFORD V. 
StTaTE, Ind., 57 N. E. Rep. 931. 

27. DamaGrs—Landlord ahd Tenant—Contract for 
Repairs.—Damages for breach of contract by a land- 
lord to repair obvious defects does not include dam- 
ages to health of the tenant by exposure from absence 
ofthe repairs, such damages being too remote.—Han- 
SON V. CRUSE, Ind., 57 N. E. Rep. 904. 

28. DeEDs—Latent Ambiguity—Parol Evidence.—A 
deed madeto “John Elliott and Amanda Elliott, his 
wife,” as grantees, may be shown by parol evidence to 
have been made to a woman to whom John Elliott was 
unlawfully married while having a wife living, also 
named Amanda Elliott.—WoLFF v. ELLIOTT, Ark., 57 
8S. W. Rep. 1111. 

29. DgED—Warranty Deed—After-Acquired Title.— 
Where the only reference in a warranty deed toa 
mortgage on the land is to except it from the covenant 
against incumbrances, the exception does not extend 
to or affect the covenant of warranty, and any title 
thereafter acquired by the grantor by the foreclosure 
of the mortgage will inure to the benefit of the grantee 
and his assigns.—ROONEY V. KOENIG, Minn., 63 N. W. 
Rep. 399. : 

30. DEED OF TauUsT — Notes—Bona Fide Purchaser.— 
Where a note secured by trust deed was given with the 
intention of taking up other notes similarly secured, 
and under a promise of the payee tosurrender the 
other notes for cancellation, plaintiff, to whom the new 
notes and trust deed were transferred without any 
surrender of the old ones, acquired no equitable rights 
under the deed, since there was no consideration 
therefor; but that he had his action at law on the notes 
as a bona fide purchaser for value.—MARTINA V. 
MUBLEE, Ill., 57 N. E. Rep. 954. 

81. DESCENT AND DISTRIBUTION — Choses in Action— 
Title of Heirs.—Heirs and distributees of a deceased 
person cannot acquire title to his choses in action, 
without administration proceedings, merely by taking 
possession, so as to authorize the maintenance of an 
action thereon in their own names.—DARWIN Vv. 
Moors, S. Car., 36 8. E. Rep. 539. 

32. DivoRCcE—Provision for Monthly Payment.—Pro- 
vision inserted by agreement in a decree for divorce, 
that defendant pay to plaintiff $20a month for main- 
tenance of their minor child, can be enforced only by 
execution; anda judgment in contempt proceedings 
attempting to enforce it is void, as In violation of Bill 
of Rights, §18, prohibiting imprisonment for debt.— 
EX PARTE GERRISH, Tex., 57 8. W. Rep. 1128. 


33. DoWER—Release.—Where a wife indorsed her 
renunciation of dower on a deed executed by her hus- 
band to their son for land subject to a mortgage, sub- 
sequent purchasers of the land on foreclosure of the 
mortgage, to which the son was a party, took the title 
to the land free from plaintiff’s claim of dower, since 
her claim of dower was barred as against the son, and 
was consequently barred as against the purchasers at 
the judicial sale.—LAVENDER V. DANIEL, 8. Car., 86 8. 
E. Rep. 546. 

84. Equiry—Cancellation—Assignment by Person of 
Unsound Mind.—A complaint, in an action by an ad- 
ministrator to set aside an assignment of personal 
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property for want of decedent's capacity and for fraud 
and undue influence, alleging that deceased assigned 
and delivered the property without consideration, and 
that atthe time she was an old woman of unsound 
mind, and incapable of managing her estate or mak- 
ing a contract, as defendant then well knew, and that 
she remained a person of unsound mind until ber 
death, was not demurrable, as failing to state a cause 
of action.—MARK Vv. NorTH, Ind.,57 N. E. Rep. 902. 

35. ESTOPPEL BY DEED—Notice.—An owner of real 
property, who conveys !t to a third person for the pur- 
pose of enabling such third person to mortgage the 
same to procure funds with which to pay offa prior 
mortgage indebtedness against the property, even 
though such conveyance be limited by a contract of 
defeasance, and thereby rendered an equitable mort- 
gage, instead of a conveyance of the absolute fee, is 
estopped from questioning the power and authority of 
euch third person to so mortgage such property as to 
the mortgagee who loaned money to such third per- 
son in good faith, without notice of such defeasance, 
and in reliance on the appearance of title in him.— 
Esty Vv. CUMMINGS, Minn., 83 N. W. Rep. 420. 

86. EVIDENCE—Presumptions — Instructions.—In an 
action for services, the court instructed that if a party 
has in his possession evidence touching a matter in 
controversy, and such evidence is not produced, the 
jury may assume that such evidence would be damag- 
ing to the party failing to produce it, which instruc- 
tion was based on the theory that plaintiff did not pro- 
duce certain receipts and books of account. No notice 
to produce was given. Held, that such instruction 
was erroneous, and authorized the jury to infer that 
every withholding of evidence would be prejudicial, 
no matter how innocently done, or of what character 
the evidence was, or what it would tend to prove.— 
ROSSITER V. BoLEy, 8. Dak., 883 N. W. Rep. 428. 

37. Fraup—Contract — Rescission.—Where a bank 
was induced to discount the notes of an insolvent con- 
cern by fraudulent representations of the seller as to 
the solvency of the maker, it may maintain an action 
against the seller for deceit, without rescinding the 
contract and returning or offering to return the notes. 
—BINGHAMPTON TRUST CO. V. AUTEN, Ark., 578. W. 
Rep. 1105. 

88. FRAUDULENT CONVEYANCE—Joinder of Wife.—A 
wife’s dower is not affected by a conveyance of the 
land in which she joined solely to release dower, 
where the seme is afterwards set aside as fraudulent 
at the instance of creditors of her husband, nor by her 
unsuccessful attempt toclaim a fee inthe land as as- 
siguee of a certificate of sale thereof under a purchase 
money mortgage given by herself and husband, 
whereon she was adjudged to have merely redeemed 
the land.—FREDERICK V. EMIG, 111.,57 N. E. Rep. 883. 


389. GARNISHMENT — Answer.— Where a garnishee 
answered that the goods of the judgment debtor came 
to him under a trust deed for the benefit of certain 
creditors, and that under such deed he had sold the 
goods and applied the proceeds to the creditors’ 
claims, it was error to overrule exceptions to the 
answer on the ground of want of particularity as to 
the property received and as to the sale, since, after 
service of the writ,the garnishee became, as to the 
goods of the debtor, a trustee for plaintiff as well as 
the creditors named in the deed.—GALVESTON DRY 
Goops Co. v. BLuM, Tex., 578. W. Rep. 1121. 


40. GARNISHMENT—Evidence.—One who is garnished 
as debtor of a certain company, and claims that his 
debt is due another company, may prove the existence 
of the latter, though plaintiff may prove that the two 
arethe same company under different names.—HIL- 
LIARD V. ENDERS, Penn., 46 Atl. Rep. 839. 

41. GUARANTY--Bond—Payment.—Where an assignor 
ofa bond secured by mortgage guarantied the pay- 
ment of interest until full payment of the principal, 
and payment of the principal within two years from 
maturity, reserving the right to take a reassignment 











at any time on payment of the principal and accrued 
interest, it was not discharged from liability on such 
guaranty because an action to foreclose the bond and 
mortgage was not begun within two years from ma- 
turity, but was liable for any deficiency thereon after 
applying the proceeds of sale.—Hanna V. STROUD, 8. 
Dak., 83 N. W. Rep. 365. 

42. GUARDIAN AND WARD — Partition—Guardian Ad 
Litem.—Where the private interests of a guardian ina 
suit for partition are adverse and hostile to those of 
his wards, the court cannot proceed without the ap- 
pointment of a guardian ad litem for the wards.—PHIL- 
LIPS V. PHILLIPS, Ill., 57 N. E. Rep. 796. 

48, INSURANCE—Pleading.—In an action on an insur- 
ance policy,it is not necessary to make the applica- 
iton a part of the complaint.—KNIGHTS T&MPLARS’ & 
Masons’ LIFE INDEMNITY CO. Vv. DUBOIS, Ind., 57 N. 
E. Rep. 943. 

44. INSURANCE—Proofs of Loss—Waiver.—Where an 
insurance company, upon information that property 
covered by one of its policies has been damaged by 
fire, makes investigation into the cause of the fire, ob- 
taining information sufficient to determine its liability, 
expressly recogaoizes such liability, and prepares 
proofs of loss from the information thus obtained, 
which it presents to the insured for signature, but 
which he refuses to sign because of a stipulation of 
settlement therein contained, the failure on the part 
of the insured to make and serve formal proof of loss 
is waived.—LARKIN V. GLENS FALLS INS. CO., Minn., 
83 N. W. Rep. 409. 

45. INSURANCE—Stipulation—Premium Note.—Where 
an insurance policy provided that the Insurer should 
not be Hable while any note for premiums remained 
past due and unpaid,and the notes executed in payment 
of premiums contained a similar provision, and the 
property was destroyed while the first premium note 
was due and unpaid, the provision was valid, and the 
insured, by tendering the amount of the note, could 
not hold the insurer liable for the loss.—PALMER V. 
CONTINENTAL INS. CO., Cal., 61 Pac. Rep. 784. 


46. INTEREST ON VERDICT.—Interest is allowable on 
the amount found due by a verdict from the date of 
its rendition to the time judgment is entered thereon. 
—HILTON V. STATE, Neb., 83 N. W. Rep. 354. 

47. INTERLOCUTORY ORDERS — Petition for Instruc- 
tiovs.—An order on petition of a receiver of an asso- 
ciation for instructions asto dividends claimed to be 
illegally paid holders of certain stock, that he proceed 
to collect the same, is interlocutory, and not appeal- 
able, as is likewise an order refusing to set aside such 
order.—STEWART V. MARION TrusT Co.,Ind., 57 N. E. 
Rep. 912. 

48. JUSTICE OF PEACE-—Jurisdiction—Action against 
a Public Officer.—Where a justice of the peace has re- 
fused or neglected to pay over money collected in his 
official capacity, ina sum not exceeding $100, another 
justice of the peace of the same county has no juris- 
diction of an action on his official bond against such 
defaulting justice and the sureties on such bond for 
the recovery of such money. The court of common 
pleas of the proper county has original jurisdiction of 
such action.—COLLINS V. PARKER, Colo., 57 N. E. Rep. 
959. 

49. Lanps—Contract to Convey—Defective Title.— 
Where complainant contractedjto convey to defend. 
ant certain land by “good and sufficient deed,” and it 
appears that he had no title to the property, but only 
an equitable right, against which there were a large 
number of judgment liens, specific performance of the 
contract will not be granted, since defendant cannot 
be compelled to accept such a title.—NEWBERRY V. 
FRENCH, Va., 868. E. Rep. 519. 

50. LANDLORD AND TENANT—Breach of Covenant to Re- 
pair.—Evidence that want of repair of leased premises 
diminished the productiveness of a part of the lessee’s 
manufacturing plant from 20 to 25 per cent. is too in- 
definite to warrant-the jury in making a finding as to 














‘UM 





Vou. Fl 


CENTRAL LAW JOURNAL, 


315 








what extent the rental value of the premises was de- 


creased by the lessor’s failure to keep in repair pursu- 
ant to a covenant of the lease, though the rental value 
of the whole is known.—Bren & Co. Vv. Hess, U. 8. C. C. 
of App., Second Circuit, 102 Fed, Rep. 436. 

51. LANDLORD AND TsNANT—Detention of Realty— 
Damages.—The proper measure of damages for the 
detention of real estate is the reasonable value of the 
use thereof.—NOYES V. FRENCH LUMBERING Co., Minn., 
83 N. W. Rep. 385. 

52. LANDLORD AND TENANT — Lease—Cancellation.— 
The lessee chose to cancel and annul, for a considera- 
tion, a lease under which he was to hold a plantation 
for three years. This cancellation was brought about 
by one who refused to make advances to run the plan- 
tation unless same was made. Although the consid- 
eration to be paid for the annulment and cancellation 
was not paid at maturity, innocent third persons, not 
aware of the particulars of the transaction, cannot be 
prejudiced in their interests by the fact that the con- 
sideration was not paid.—KIMBRO V. SARAH PLANTING 
& REFINING Co., La., 28 South. Rep. 161. 

53. LANDLORD AND TENANT — Premises — Defective 
Condition.—Where plaintiff, who oceupied rooms ina 
building under a parol lease, without any warrant or 
agreement to repair, suffered an injury by the falling 
of a fire escape attached to the building, refusal to 
instruct that, in the ordinary contract of letting, the 
law does not imply any guaranty on the part of the 
landlord that the leased premises are in a safe condi- 
tion, and that the lessee accepts them at his own risk, 
was erroneous.—GALLAGHER V. BUTTON, Conn., 46 Atl. 
Rep. 819. 

54. LgasE — Covenants—Sale of Liquor—Breach by 
Subtenant.—A covenant in a lease that, if liquor shall 
be sold on the demised premises, the business shall be 
conducted strictly according to law, is a covenant run- 
ning with the land; and a breach of this covenant by a 
subtenant of an assignee of the lease is, as between 
the assignee and the original lessor, a breach by the 
assignee.—CROWE V. RILEY, Ohio, 57 N. E. Rep. 956, 

55. MaNnDAMUS—School Trustees—Determining Color 
of School Children.—Under Code, §§ 1466, 1492, provid- 
ing that white and colored persons shall be taught in 
separate schools, and making it the duty of school 
trustees to enforce the school laws and regulations, 
it is the duty of the board to assign white children to 
schools for white children, and, when any question 
arises as to the color of a particular applicant, they 
are to determine it, and courts will not interfere by 
mandamus to control their determination.—EUBANK V. 
BOUGHTON, Va., 36S. E. Rep. 529. 

56. MANDAMUS TO OFFICER.—Mandamus will not lie 
against a public officer, where there is no law requir- 
ing him to act.—STATE Vv. LOCKETT, La., 28 South. Rep. 
157. 

57. MASTER AND SERVANT—Assuming Risk.—Though 
plaintiff, an employee of defendant, had fished his 
day’s work, and was changing his clothes, at the time 
of the accident, preparatory to going home, the rela- 
tion of master and servant still existed between them. 
—HELMKE V. THILMANY, Wis., 83 N. W. Rep. 360. 

58. MASTER AND SERVANT—Assumption of Risk.—Plaint- 
iff,who had been employed in alumber yard about four 
or five years, was engaged to push a car loaded 
with lumber, along atrack in the yard, from the mill 
to a place where the lumber was tobe piled. While so 
employed a pile of lumber.that had been piled by other 
employees fell upon plaintiff, and he was injured. 
Held, that plaintiff having voluntarily entered the 
employment, without complaint, and without any 
promise that the place in which he was to work would 
be made safer, he waived the right to demand a safer 
place to work, and could not recover damages for in- 
juries sustained because the place of his employment 
was not safe.—BRINKLEY Oak WORKS & Mr. Co. v. 
LEwIs, Ark., 578. W. Rep. 1108. 

59. MASTER AND SERVANT—Injuries to Brakeman— 





Duty of Master—Ignorance of Defect.—Where a brake- 
man’s claim for injuries was based on a railroad’s neg- 
figence in permitting a band rail on a car to become in- 
secure, it was error to instruct the jury to find for such 
brakeman if they found that he was injured, without 
fault on his part, because of the railroad’s failure to 
exercise reasonable care to furnish him reasonably 
safe appliances, since such instruction omitted the es- 
sential and independent el t of ignorance of the 
defect.—TERRE HavTE & I. R. Co. v. Pruitt, Ind., 57 N. 
E. Rep. 949. 

60. MASTER AND SERVANT—Ipjury to Servant—Defect- 
ive Machinery.—Where a servant claimed for injuries | 
caused by an uncovered yarn-drying machine, which 
it was not the absolute duty of the master to keep cov- 
ered, allegations that he was 18 years old, that he was 
not instructed asto the dangerous condition of the 
machine, and that he worked in a narrow passageway 
filled with dense steam, making it difficult to see, with- 
out allegations that he did not know the machine was 
uncovered or dangerous to operate, that he was inex- 
perienced, orthatthe master knew his age and inex- 
perience, or that he was ignorant of the conditions in 
the passageway, were insufficient to charge negligence 
of the master.—LAFAYETTE CARPET OO. v. STAFFORD, 
Ind., 57 N. E. Rep. 944. 

61. MASTER AND SERVANT—Negligence—Fellow-Serv- 
ants.—Plaintiff, who was a skilled machinist, and em- 
ployed by defendant to keep its pumps, tanks, wells, 
etc., in good working order, while riding on one of de- 
fendant’s engines to reach a point where his duties 
called hin, was injured by the engineer’s negligently 
running the engine intoa freight train. Held, that 
plaintiff and the engineer were not fellow-servants in 
such sense asto prevent recovery by plaintiff for the 
damages sustained.—_STUBER V. LOUISVILLE & N. R. 
Co., U. 8.C. C., W. D. (Tenn.), 102 Fed. Rep. 421. 


62. MBCHANIC’s LIgN — Collateral Security —Home- 
stead.—Where a wife held title to.a lot undera con- 
tract to purchase, and the husband, after consulting 
with herconcerning the erection of a building thereon, 
purchased material therefor, both joining in the exe- 
cution of notes and a mortgage on the property to the 
material-man, the material-man’s right to a mechanic's 
lien was not defeated, on the ground that he had taken 
other security, in that the husband joined in the exe- 
cution of the notes and mortgage, since the husband 
did not sign the notes as surety, but asa principal; 
both he and his wife being liable for the material fur- 
nished.—CHARLES BETCHER CO. V. CLEVELAND, 8. 
Dak., 83 N. W. Rep. 366. 

63. MECHANICS’ LIENS — Security Given by Con- 
tractor.—The owner of the building to be constructed 
or repaired must see to it that his contractor gives se- 
curity for the payment of all workmen, mechanics, 
and laborers, and all those who furnish materials actu- 
ally used in the building.—WILLEY Vv. ST. CHARLES 
HOTEL Co., La., 28 South. Rep. 182. 


64. MINING CLAIMS—Conveyance to Settle Disputed 
Boundary.—In compliance with a decree for specific 
performance of a contract mate between the owners of 
two adjoining mining claims in settlement ofa suit 
brought to determine a disputed boundary between 
them, the owner of one claim conveyed to the owner 
of the other the strip in dispute, ‘‘together with all 
the mineral therein contained, together with all the 
dips, spurs, and angles, and also all the metals, ores, 
gold and silver bearing quartz rock, and earth 
therein.” Held, that such conveyance had no other ef- 
fect than to fix the surface boundary between the two 
claims in accordance with the original contention of 
the grantee, and did not deprive the grantor of any ex- 
tralateral rights under the ground so conveyed; such 
boundary being a side line of its claim.—MONTANA 
Min. Co. v. 8T. LOUIS MIN. & MILL. CO. OF MONTANA, 
U. 8. 0. OC, of App., Ninth Circuit, 102 Fed. Rep. 480. 


65. MonteaGEs—Alterations—Discharge.—While, in 
the absence of evidence tothe contrary, interlinea- 
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tions and erasures in written instruments are pre- 
sumed to have been made before execution, this pre- 
sumption does not apply to an erasure of the signature 
of an obligor, since, inthe nature of the case, such 
erasure must bave occurred after execution.—BLEWETT 
v. Basu, Wash., 61 Pac. Rep. 770. 


66. MORTGAGES—Foreclosure—Default in Payment of 
Insurance.—Where, by the terms ofa mortgage, it is 
to become due and payable on default in interest or 
insurance, a right of foreclosure arises upon default in 
the payment of the cost of insurance, though the prin- 
cipal debt is not due.—MCONEY yY. TYLER, Ark., 578. 
W. Rep. 1105. 

67. MORTGAGE—Guaranty—Acquirement of Tax Title. 
—A mortgagee, after assigning the mortgage with a 
guaranty of payment, may acquire a tax titleto the 
premises covered thereby, prior to foreclosure.—Man- 
HATTAN TRUST OO. V. RICHARDS TRUST CO., 8S. Dak., 83 
N. W. Rep. 425. ‘ 

68. MORTGAGES—Principal and Agent.—Where one 
placed her money with an investment company to be 
invested, which exercised its judgment as to security 
taken, and she accepted the results of its action by re- 
ceiving the note and mortgage therefor, and accepted 
interest on the note, the investment company was her 
agent in making the investment, and knowledge of 
facts by the company, before the investment of the 
money, which affected priority of liens, was notice to 
her.—FISCHER V. TUOHY, IIl.,57 N. E. Rep. 800." 


69. MORTGAGE FORECLOSURE —Inchoate Right of 
Wife.—It is not necessary, in a suit to foreclose a mort- 
gage on lands of a husband, executed by him and his 
wife, to which suit general judgment creditors of the 
husband are made defendants, that she set up her in- 
choate right to one-third of the lands, or the proceeds 
of their sale,as against the judgment creditors; so 
that, her interest therein not being specifically put in 
issue, she is not concluded by a judgment directing a 
sale, and application of the proceeds, after payment 
of the mortgage,to discharge of the general judg- 
ments.—CLEMENTS V. Davis, Ind.,57 N. E. Rep. 905. 


70. MORTGAGE NOTE — Enforcement — Limitations.— 
The holder ofa promissory note secured by mortgage 
upon real estate may ignorethe mortgage, and bring 
his action on the note alone; and the fact that the 
mortgagor may have sold the mortgaged property to 
another, subject to the payment of the mortgage debt, 
will not affect the right of the holder of the note to 
pursue the personal remedy against the maker.— 
ANTHONY INVESTMENT Co. v. Law, Kan., 61 Pac. Rep. 
745. 

71. MUNICIPAL CORPORATIONS — Assessment — Esti- 
mate.—Under City Ordinance July 23, 1996, § 4, appoint- 
ing three certain persons commissioners to estimate 
the cost of a certain improvement, a report signed by 
only one ofthem, and by two persons whom the rec- 
ord did not showto be connected with the proceed- 
ings, was illegal,and could not support an assessment; 
joint action of the three appointees being necessary. 
—MURPHY V. UiTY OF CHICAGO, III., 57 N. E. Rep. 848. 


72. MUNICIPAL CORPORATIONS — Drainage Bonds— 
Legality.—City bonds legally executed, certified by the 
attorney-general, and registered by the comptroller, 
though not yet sold, are issued; and hence a non-com- 
pliance with Gen. Laws 1899, p. 258, which took effect 
subsequent tosuch issuance, but priortoa sale, re- 
quiring a city, before issuing bonds, to submit the 
question of issuance tothe vote of qualified taxpayers, 
did not affect their validity.—MOLLER V. CITY OF GAL- 
VESTON, Tex., 57S. W. Rep. 1117. 

73. MUNICIPAL CORPORATIONS — Street Assessment 
Lien.—Under Burns’ Rev. St. 1894, § 4297, declaring that 
on a town’s failure or refusal to pay certificates or 
bonds for a street improvement, or on its failure to 
collect assessments when due, the owner may collect 
the same and foreclose the lien; and section 4294, mak- 
ing the treasurer’s certificates of payment of assess- 
ments a discharge of the lien to the extent of the pay- 








ments,—where defendants, who had undertaken to 
pay their assessments by installments, had paid the 
installments due to the county treasurer, the holders 
of unpaid coupons are not entitled to foreciose the lien 
of the assessments, but must resort to the special fund 
in the hands of the treasurer, set apart for the pay- 
ment of the cost of the improvement.—JESSEN Vv. 
PIERCE, Ind.,57 N. E. Rep. 941. 


74. MUNICIPAL CORPORATIONS—Street Improvements 
—Asse:sments.— Where an ordinance provided for the 
construction ofa curb and gutter between specified 
termini, except intersecting streets and alleys, and the 
estimate of the cost stated the number of lineal feet of 
the curb and gutter, without mentioning the intersec- 
tions, there was no such variance between the ordi- 
nance and the estimate as would invalidate an assess- 
ment for the improvement.—MEAD V. CITY OF CHI- 
CaGoO, Ill.,57 NN. E. Rep. 824. 

75. MUNICIPAL CORPORATIONS— Ultra Vires Contracts. 
—OComplainant installed and delivered to the defend- 
ant city, for municipal use, a fire alarm telegraph sys- 
tem, under acontract which was void because it cre- 
ated an indebtedness on the part of the city beyond the 
constitutional limit. Held, that a court of equity 
could not change the contract into one giving to com- 
plainant an implied franchise to maintain and operate 
the system for its own benefit, or authorizing a recov- 
ery by complainant of possession of the plantas an 
entirety, where certain of the apparatus was furnished 
by the city, and the wires over part of the lines were 
strung on poles owned by the city.—GAMEWELL FIRE- 
ALARM TEL. Co. v. CiTy OF LaporTE, U.S. C.C. of 
App., Seventh Circuit, 102 Fed. Rep. 417. 


76. NATURAL Gas—Ownership—Increasing Flow.— 
Since the rightto mine natural gas, when left to the 
natural laws of flowage, exists exclusively in the own- 
ers of superincumbent lands, and such gas is not sub- 
ject to public appropriation without their consent, 
they are entitled to preserve it from destruction, inde- 
pendent of the right of the State to regulate it, and 
may enjoin any act of one owner to induce an unnat- 
ural flow into or through his wells which tends to the 
injury or destruction of thecommon supply.—MAan- 
UFACTURERS’ GAs & OIL Co. Vv. INDIANA NAT. Gas & OIL 
Co.,Ind., 57 N. E. Rep. 913. 


77. NEGLIGENCE — Damages.—Where defendant, in 
erecting a bailding adjoining plaintiff's hotel, cut 
holes in the party wall, admitting dust and cold in 
some of plaintiff's rooms, he was not excused from ex- 
ercising care to shut off the exposed rooms from the 
rest of the building, in order to lessen the damage, on 
the ground that defendant’s contractor or foreman 
told him not to do 80; such foreman or contractor not 
pretending to have authority from defendant to give 
such direction.—HARTFORD DEPOSIT CO. V. CALKINS, 
Ill.,57 N. E. Rep. 863. 

78. NUISANCE — Limitations of Actions — Injury to 
Land.—Where, in an action for constructing and main- 
taining a canal changing the course of a natural 
stream, insuch a manner as to cause plaintiff's land 
to be flooded, eroded, and abrased, the canal empty- 
ing into the old bed of the stream at right angles, and 
necessarily causing gradual erosion of the bank at 
such point, and the flooding and abrasion of the bot- 
tom land in the vicinity of the canal,the right of ac- 
tion accrued when the canal was completed, the dam- 
age was apparent and measurable, and an action 
therefore was barred after 10 years from the time the 
canal was completed.—Powgrs v. ST. Louis, I. M. & 
8. Ry. Co., Mo., 578. W. Rep. 1090. 


79. PLEADING — Answer — Argumentative Denial.— 
Where plaintiff seeks to recover wages as patrolman, 
an answer alleging that plaintiff was never appointed 
an Officer of defendant city, and that defendant never 
agreed to pay him for any services, and so notified 
him, amounts to an argumentative denial, and, when 
pleaded with a general denial, is bad on demurrer.— 
CITY OF HUNTINGTON V. BOYD, Ind., 57 N. E. Rep. 939. 
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80. PRINCIPAL AND SurRetTy—Public Administrator— 
Official Bond.—Sureties on the official bond of the pub- 
lic administrator are liable only for money or prop- 
erty which actually was or came into his hands during 
the term covered by the bond on which they are sure- 
ties.—STaTg Vv. ELLIOTr, Mo., 578. W. Rep. 1087. 


81. QUO WaRRaNTO—Saloon License.—A municipal 
ordinance providing that a license to sell intoxicating 
liquors in a block where a saloon has not theretofore 
existed shall not be issued, except on petition of two- 
thirds of the persons owning property in such block, 
is not unreasonable; nor is it void, as discriminating 
between different blocks and between different purts 
of the city, or between different persons possessing 
the same property interests, but is uniform in its op- 
eration and valid.—MARTENS V. PEOPLE, I1l.,57 N. E. 
Rep. 871. 

82. RAILROAD COoMPANY—Mortgages—After-Acquired 
Property Clause.~—An after-acquired property clause in 
a railroad mortgage extends only to property subse- 
quently acquired by the mortgagor, and, where the 
mortgagor company becomes merged by consolia- 
tion in a new company, such clause cannot be con- 
strued to cover equipment acquired by the consoli- 
dated company as against a mortgagee of such 
company.—NEW YORK-SECORITY & TRUST OO. Vv. LoUIS- 
VILLS, E. & 8t. L. CONSOL. R. Co., U. 8. C. C., D. (Ind.), 
102 Fed. Rep. 882, 


8&3. RAILROAD COMPANY — Negligence—Street Rail. 
roads.—As a general rule, it is a question of fact for 
the jury, to be determined from all the circumstances 
of each case, whether a party is guilty of negligence 
in attempting to cross a street railway track without 
first looking and Nstening for approaching cars.— 
RILEY V. MINNEAPOLIS 8T. Ry. Co., Minn., 83 N. W. 
Rep. 3876. 

84. RAILROAD COMPANY — Street Railroads—Charter 
Powers.—A declaration charged that defendant was 
authorized by its charter and a municipal ordinance 
to operate its street cars in acity by means of animal 
power only; that one of the defendant’s cars, while 
being operated by cable power, collided with one of 
plaintiff’s cars, and injured it. It was not alleged that 
the collision was occasioned by the negligence of de- 
fendant’s employees in charge of such car. Held, 
since the question of whether the propulsion of de- 
fendant’s cars by cable power was an abuse of its char- 
ter powers can only be determined in direct proceed- 
ings instituted by the State or city, the adoption and 
use of such power cannot, in an action between indi- 
viduals, be adjudged of itself to make defendant a 
trespasser in the street so as to make it liable for in- 
juries not occasioned by its negligence. — CHICAGO 
GEN. Rr. Co. v. CHIcaGo City Ry. Co.,IIll.,57N. E. 
Rep. 822. 

85. RAILROAD Company—Street Railroads—Contribu- 
tory Negligence.—One who, under such conditions, is 
riding in a rear seat, and who has no direct control 
over the horses at the time, but who is a joint con- 
tributor to the hire of the team for the occasion, is 
guilty of negligence if he does not look for approach- 
ing cars upon crossing a street car track.—WosiKa Vv. 
8ST. PAUL City Rr. Co., Minn., 88 N. W. Rep. 386. 


86. RAILROAD OCompPany—Street Railways—Custom— 
Neglig e.—Evid that it was the custom of pas- 
sengers during the crowded travel of the morning 
hours, to so run after and jump on the cars, and that 
the defendant’s conductors encouraged them in so do- 
ing, by assisting them on the car and telling; them to 
come on, was competent to show negligence on the 
part of the defendant.—NORTH CHICAGO 8ST. R. Co. v. 
KasPers, I1l.,57 N. E. Rep. 849. 

87. RECORD—Amendment at Subsequent Term.—In a 
criminal case, where the defendant, convicted of a fel- 
ony, has duly filed a motion in arrest of judgment 
which the records showed was sustained by the court, 
it is not competent for the court, On motion of the 
State atthe next term, to order the record of the pre- 








vious term amended and made to show that the mo- 
tion in arrest was not sustained, but was overruled, 
by the court; and the making of such order is error.— 
BaTEs V. STATB, Ohio, 57 N. E. Rep. 957, 

88. RELEASE OF ONE DEFENDANT NOTA RELBASE OF 
THE OTHER — Mortgages.—Whbere H and defendant 
owned lands jointly, on which H and wife executed a 
mortgage to secure a note signed by them and defend- 
ant, and the land was afterwards partitioned to H and 
defendant, but it was not shown that defendant signed 
the note as a surety, or that plaintiff had knowledge 
of any suretyship, the fact that plaintiff released II’s 
part of the land from the mortgage, for a valuable con- 
sideration, did not relieve the defendant from liabil- 
ity to the extent of the real estate so released.—ALLEN 
v. HOLLINGSHEAD, Ind., 57 N. E. Rep. 917. 

89. REMOVAL OF CausEs—Diversity of Citizenship— 
Time for Filing Petition.—A cause is not removable on | 
the ground of diversity of citizensbip, where the peti- 
tion therefor was not filed until three months after an 
answer was due from the peticioning defendant in the 
State court, and such petition, when filed, failed to 
disclose the citizenship of a co-defendant, or the exist- 
ence of a separable controversy.—OLIVER V. IOWA 
Cent. Ry. Co., U. 8. 0. U., 8. D. (Iowa), 102 Fed. Rep. 
871. 

90, REMOVAL OF CAUSES—Petition by One of Several 
Defendants.—Under Act Cong. 1687-88, providing for the 
removal of causes from the State to the federal courts 
where the controversy is bt tween citizens of different 
States, an application by one only of two defendants of 
different citizenship from the plaintiff will not entitle 
the petitioning party to a removal.—YARNBLL V. FSL- 
Ton, U. 8. D. C., E. D. (Tenn.), 102 Fed. Rep. 869. 

91. REPLEVIN—Pleading.—The fact that In a petition 
in replevin it appeared from the exhibits attached for. 
the purpose of Identifying the goods that a third per- 
son was at one time a purchaser of the goods does not 
render it necessary, in order to state a cause of action, 
that the inference of such sale be rebutted by an alle- 
gation of facts avoiding the effect of the sale.—Sam- 
UELS V. BURNHAM, Kun., 61 Pac. R: p. 755. 


92. SALES — Warranty — Liability of Third Party.— 
Where defendant hought a horse warranted to be 
sound, and gave bis note therefor, which was indorsed 
to plaintiff before maturity, with notice of the war- 
ranty, aud the horse proved unsound, but was not re- 
turned by the purchaser, the latter could not, in an 
action on the note, recover the damages suffered by 
the breach of warranty.—Kw#iTH v. THISLER, Kan., 61 
Pac. Rep. 758. 

98. SPECIFIC PERFORMANCE—Contract under Seal.— 
Where a bill filed by an administrator to enforce a 
land contract between his testator and defendants 
charged defendants as joint purchasers, and it ap- 
peared that the contract was under seal and did not 
name or purport to bind certain of the defendants, and 
bad not been ratified by them, it was error to overrule 
a demurrer to the bill, since a party not named ina 
sealed instrument cannot be made liable thereon in 
the absence of a subsequent ratification.—FERRIS V. 
Snow, Mich., 88 N. W. Rep. 3874. 

94. STATUTES — Repeal by Implication.—Even if a 
subsequent statute, containing no repealing clause, be 
not repugnant in its provision to a prior statute, yet, 
if the former was clearly intended to prescribe the 
only rule which should govern in the case provided 
for, it repeals the original act by implication.—NICOL 
v. CiTy OF ST. PAUL, Minn., 88 N. W. Rep. 875. 


95. STATUTES OF FRauDs—Certificate of Sale—Agree- 
ment to Transfer.—A certificute of sale of real estate 
on foreclosure represents an interest in land, anda 
contract to transfer it is within the statute of frauds, 
and must be in writing._Cox v. RuBgEarts, Ind., 57 N. 
E. Rep. 987. 

9. TaXaTION—National Bank—Property. — Rev. St. 
U. S. § 5219, providing that shares of stock in a national 
bank may be taxed in such manner as the legislature 
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may direct, does not authorize a tax on the bank's 
personal property, notwithstanding the legislature 
has made no provision forthe taxing of shares, and 
the tax levied does not exceed in amount what might 
have been assessed on the shares under legal author- 
ity therefor.—Frrst Nat. BanK OF SAN FRANCISCO V. 
OITY AND COUNTY OF SAN FRANCISCO, Oal., 61 Puc. Rep. 
778. 

97. TaxaTION—Schools — Exemptions.—Under Rev. 
St. ch. 120, § 2, exempting from taxation all property of 
institutions of learning, real property adjoining a 
school, used as a playground, and forming a constitu- 
ent part of the school, but the legal title to which is in 
one for the use of the congregation of the parish, is 
not exempt, it being essential that the title to prop- 
erty exempted should be in the school, or in some one 
holding it in trust for the school.—Iy kB MCCULLOUGH, 
Ill.,57 N. E. Rep. 837. 


98. Tax SaLeE—Validity—Sufficiency.—Unless saved 
by the language of a particular statute, a sale of prop- 
erty for more taxes than are legally assessed is in- 
valid; but, where the legal taxes cun be separated from 
the illegal, the payment of the former will be required 
as a condition to the relief asked. One who seeks 
- equity must do equity.—HANSEN V. MAUBERRET, La., 
28 South. Rep. 167. 

99. TRADE-MaRK8—Infringement—Artificial Words.— 
A person cannot fashion a word not theretofore exist- 
ing, and, by using the same asa trade-mark or trade. 
name, exclude the use by another of an existing word 
in its meaning suitably adapted tothe nature of the 
article to be sold, where the meaning of such word is 
quite distinct from the meaning suggested by the 
artificial word.—POTTER DauG & CHEMICAL CorP. v. 
PASFIELD Soap Co., U. 8. C.0., E. D. (N. Y.), 102 Fed. 
Rep. 490. 

100. Trusts —Evidence—Partition.—Where a bill to 
have defendant declared a trustee of the title to land 
for plaintiffs also asks for partition, the court, having 
acquired jurisdiction of the cause, may determine the 
whole controversy, since a court of equity will enter- 
tain a bill to partition an equitable estate, wherein the 
title is held by defendant, and the equitabie interest is 
in plaintiffs, though defendant is in possession.— 
JAMES V. GROFF, Mo.,578. W. Rep. 1081. 


101. TrusT DeBD—Priority—Release.—In a suit to set 
aside a release of a trust deed securing purchase- 
monéy notes on the ground that it was obtained by 
fraud, where plaintiff's assignor of the note had know!l- 
edge of the alleged fraud, and permitted defen‘iant to 
sell the property under its deed of trust acquired sub- 
sequent tothe release, and to purchase and hold the 
property four years, plaintiff is estopped, by reason of 
the laches of her assignor, to impeach the validity of 
the release.—NaT. MoT. BLDG. & LOAN A8sn. V. Buatr, 
Va., 368. E. Rep. 514. 

102. VENDOR AND PURCHASER—Purchase Money.— 
Where an agreement between a vendor and purchaser 
provided against the assignment of the last pyurchase- 
money note by the vendor until judgments aguinst the 
vendor constituting a lien on the land where sutisfied, 
and the decree foreclosing the vendor’s purchase- 
money lien, which was largely in excess of the judg- 
ment liens against the land, provided for the payment 
of such judgments after payment of costs and ex- 
penses of sale, defendant cannot complain of an as- 
signment of the note in viclation of the contract, since 
he isamply protected againstthe judgment liens.— 
CaRPER V. MARSHALL, Va., 368. E. Rep. 526. 

103. VENDOR’s Ltgn—Enforcement — Parties.—One 
who was the real owner of land standing in the name 
of another, and isthe equitable owner of the purchase- 
money notes taken by such other person on selling the 
land, is a necessary party to a suit to enforce the ven- 
dor’s lien expressly reserved in the deed.— GORDON V. 
JOHNSON, Ill.,57 N. E. Rep. 700. 

104. WaTERS — Meandered Lake—Prescription.—The 
title tothe bed of a meandered lake, which has be- 





come dry land, cannot be acquired by prescription, as 
the bed of such luke belongs to the State, and the stat- 
ute of limitations does not run against the State.— 
HAMMOND V. SHEPARD, IIil., 57 N. E. Rep. 867. 


105. WaTERS—Riparian Rights.—Evidence that one 
pollutes a stream with a privy, and tbat a lower 
riparian owner (a water company) diverts the water 
80 pojluted and selis it tothe public, does not show 
maintenance of a public nuisance, but only a private 
wrong; it not being shown that the company had 4 
right to take the water for the public.—COMMON- 
WSALTB V. Yost, Penn., 46 Atl. Rep. 845. 

106. WATERS AND WaTER OCoOURSES—Title—Adverse 
User.—Defendant’s claim of title to one-half the water 
in a stream by adverse user for five years was not es- 
tablished where plaintiff had at least once each year 
interrupted the water used by defendant by turning it 
out of the head of the defendant's ditch.—BREE V. 
WHEELER, Cal., 61 Pac. Rep. 782. 

107. WILLs—Construction.—A testator devised his 
property to his wife and minorson,—an undivided half 
to each; the will providing that on the death of the 
son, without children, before he reached the age of 21, 
the wife should have the use of all the property during 
her life, with remainder to testator’s sister. Held, that 
on the death of the son, without children, after he had 
reached the age of 21, the widow became seised in fee 
of the entire estate.—MYERS Vv. WARREN Cu. LIBRARY & 
READING-ROOM ASSsN., Lli.,57 N. E. Rep. 869. 

108. WILL—Devise — Perpetuities — Contingent Re- 
mainder.—A devise of land by a testator to his unmar- 
ried son ‘‘and his wife, if he should marry, and after 
their decease to his children,” is not repugnant to the 
rule against perpetuities, since the estate in remainder 
will vest in interest within 10 months after the son’s 
death, though his wife survives him more than 21 
years.—GATES V. SEIBERT, Mo., 578. W. Rep. 1065. 


109. WILLS—Estate in Trust—Devise.—A devise by a 
testatrix of a farm to her executors, to invest the pro- 
ceeds in bonds and mortgages, or in such other ways 
as they should deem advisable, the income to be paid 
equally to hertwo sons as long as they should live, 
and on the death of either to pay one-half of such pro- 
ceeds to his heirs, devisees, or legatees, created an 
active trust ; and the fact that the trustees had allowed 
the cestuis que trustent to occupy and enjoy the property 
did not deprive other benefieiaries of their contingent 
interest inthe property.—HontT v. Hont, Mich., 83 N. 
W. Rep. 371. 

110. WiLL8—Trust—Vesting of Estate.—A testator 
devised 2 portion of his estate in trust for his daugh- 
ter; the devise to be paid over to her when she should 
arrive at the age of 25, unless, inthe judgment of the 
trustees, she should then be incapable of managing 
her affairs. On becoming 25 years of age, the trustees 
adjudged her capable. They did notconvey the prop- 
erty to her, but continued to hold it, with the consent 
of the cestui que trust, who died shortly after becoming 
25 years of age, leaving an infant son. Held, that the 
trust estate vested when the cestui que trust became 25 
years old, since such vesting could only have been de- 
feated by an affirmative decision of the trustees that 
the cestui que trust was not capable of managing her 
affairs.—THOMPSON V. MARSHALL, Conn., 46 Atl. Rep. 


_ 825. 


lll. WILLS—Widow’s Allowance — Election.—Testa- 
tor devised all of his property, both real and personal, 
to his wife for life, remainder to his children. The 
widow probated the will, took possession of the prop- 
erty, disposed of practically all of the personalty, and 
conveyed her interestin the realty. Held to amount 
to an election to take under the will and an assent to 
the provisions of the will for others; and, since pay- 
ment of the widow's statutory allowance out of the 
rea] estate would diminish the interest devised to the 
children after her death, she is precluded from claim- 
ing such allowance.—WHETSELL v. LouDgEs, Ind., 57 
N. E. Rep. 952. 
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